
In its second ruling on an advance notice bylaw in as many months, the Delaware Court of  
Chancery in Levitt Corp. v. Office Depot, Inc.1  has upheld a stockholder’s right to nominate 
directors without advance notice, even though Office Depot’s bylaws regulate the conduct of  
business at stockholders meetings by, among other things, requiring advance notice of  
stockholder proposals.  In a similarly stockholder-friendly ruling last month, the Court of  
Chancery declared CNET Networks’ advance notice bylaw inapplicable to a stockholder’s 
proposals submitted as part of  its effort to take control of  CNET Networks’ board of  
directors. 2  There can be no doubt that both corporations believed that their bylaws required 
advance notice of  stockholder nominations and were more than a little surprised by these 
rulings.

Despite appearances to the contrary, these rulings do not herald the demise of  advance 
notice bylaws as an effective means of  preventing surprises at stockholders meetings of  
Delaware corporations.  However, they do indicate that any ambiguities in advance notice 
bylaws will be construed against a corporation seeking to restrict stockholder nominations of  
alternative director candidates and other proposals.  The lesson to be learned from these cases is 
clear:  corporations should resist the temptation to tinker with traditional advance notice bylaw 
provisions in an effort to “improve” them.  

On March 14, 2008, Office Depot began dissemination of  proxy materials for its April 12th 
annual meeting of  stockholders.  The Notice included with these proxy materials listed as an 
item of  business for the annual meeting:  “To elect twelve (12) members of  the Board of  
Directors for the term described in this Proxy Statement.”  Unsatisfied with Office Depot’s 
performance, Levitt Corp., which owns just over 1% of  Office Depot stock, filed preliminary 
proxy materials with the Securities and Exchange Commission announcing its intent to 
nominate two opposition director candidates to Office Depot’s board at the upcoming annual 
meeting.  Office Depot objected, arguing that Levitt had failed to comply with the advance 
notice requirements set forth in Article II, Section 14 of  Office Depot’s bylaws, which provide 
in part as follows: 
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Section 14. Stockholder Proposals. At an annual  meeting of  the  stockholders,  only such business shall be conducted as 
shall have been properly brought before the meeting.  To be properly brought before an annual meeting, business must be 
(i) specified in the notice of  the meeting (or any supplement thereto) given by or at the direction of  the Board of  
Directors, (ii) otherwise properly brought before the meeting by or at the direction of  the Board of  Directors or (iii) 
otherwise properly brought before the meeting by a stockholder of  the corporation who was a stockholder of  record at 
the time of  giving of  notice provided for in this Section, who is entitled to vote at the meeting and who complied with 
the notice procedures set forth in this Section … To be timely, a stockholder’s notice shall be received at the company’s 
principal office … not less than 120 calendar days before the date of  Company’s proxy statement released to shareholders 
in connection with the previous year’s annual meeting …

It should be emphasized that Office Depot’s current advance notice bylaw does not specifically mention director elections 
or nominations.  This is in contrast to previous versions of  the bylaw, which (as is the case with traditional advance notice bylaws) 
discussed nomination procedures specifically and separately from other types of  stockholder proposals.  The Court’s opinion 
neither discussed the reason for this change in the bylaw nor treated the change as dispositive to the outcome of  the case.  

Levitt sought a declaration from the Court of  Chancery of  its right to nominate its two director candidates despite its 
failure to provide advance notice.  Among its several arguments for inclusion of  its nominees on the ballot, Levitt urged that 
the term “business”, as used in Office Depot’s advance notice bylaw, encompasses director nominations.  According to this 
line of  reasoning, no additional notice was required on the part of  Levitt because Office Depot had already properly made 
director nominations an item of  business before the annual meeting through the Notice’s general reference to the election of  
directors.3  Office Depot disputed Levitt’s construction of  the bylaw, arguing that, to the extent its Notice made the election 
of  directors an item of  “business” for the meeting, Levitt’s attempt to nominate candidates for election to the board was a 
separate item of  business, requiring Levitt to issue its own advance notice.  

Siding with Levitt, the Court held that the term “business” does include the nomination of  directors, and that the 
business of  electing directors had been properly brought before the annual meeting – in accordance with Office Depot’s 
bylaws – by Office Depot itself.  The Court went on to explain that nomination of  director candidates is a critical part of  the 
election process, which is “typically understood as spanning from nomination to voting to vote tabulation to announcement 
and certification of  the results.”  The Court was unable to discern any reason why the business of  electing directors should 
not include the “subsidiary business of  nominating directors for election, especially where no guidance on the nomination process is 
found in Office Depot’s Bylaws or in the Delaware General Corporation Law.”  (Emphasis added)  It therefore concluded that 
Levitt does indeed have the right to nominate two candidates for election to Office Depot’s board at the 2008 annual meeting 
despite not having provided Office Depot with advance notice within the time frame contemplated by the bylaw.4  This result 
is somewhat surprising, as most practitioners would consider the nomination of  director candidates by stockholders to be 
different “business” then the nomination of  director candidates by a board of  directors.  In order to address this result, an 
effective advance notice bylaw will need to make clear the distinction between nominations of  director candidates by the 
board, on the one hand, and stockholders, on the other.

Taken together, the CNET Networks and Office Depot holdings demonstrate that if  a company’s bylaws do not incorporate 
traditional formulations of  advance notice requirements, or carefully phrased revisions thereof, Delaware courts will be 
reticent to disallow stockholder proposals if  the bylaws can in any manner be construed to allow the proposal to be submitted 
to stockholders.  There really is no reason for a properly-constructed advance notice bylaw not to function as intended.  But 
every publicly-held corporation with an advance notice bylaw, and particularly those incorporated in Delaware, should ask 
counsel to make sure that its current bylaw will not suffer the same unexpected fate as CNET Networks’ and Office Depot’s 
provisions. 

3 Levitt also attempted to make the argument, similar to one that prevailed in the CNET Networks case, that because the timing of  the advance notice is linked to the release 
date of  Office Depot’s proxy statement for the prior year, advance notice would be necessary only for a stockholder who seeks inclusion of  a proposal in Office Depot’s 
proxy materials under SEC Rule 14a-8 and not where, as here, the proposal or nomination is shareholder-funded.  Unlike the CNET Networks Court, the Office Depot Court did 
not seem persuaded by this distinction, noting “in passing” that the Office Depot bylaw makes “no effort to distinguish between (i) a shareholder-funded and shareholder-
proposed item and (ii) a company-funded but shareholder-proposed item.”
4 Despite its success in the litigation against Office Depot, Levitt has decided to abandon its effort to elect directors to the Office Depot board.
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