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Since you took an in-house attorney position and no 
longer work for a law firm, you don’t have to worry 

about the nuances and application of all of California’s 
ethical rules, right? Ok, fine, there’s still the general duty 
of loyalty to consider, and, of course, confidentiality,2 but 
most of the other ethical rules—just like time sheets and 
billings—no longer apply, right? 

Sorry, but that’s just not the case. In fact, you might 
be surprised to learn which ethical rules apply to you in 
your new position, and how such rules apply. 

The Broad Reach of California’s Ethical Rules

California’s Ethical Rules Apply to In-House Attor-
neys

The ethical rules that govern lawyers in the State 
of California are the California Rules of Professional 
Conduct (“CRPC”).3 The CRPC are binding on all 
members of the California State Bar, whether in-house 
or at a law firm, whether active or inactive, and whether 
performing services in a legal or business capacity.4 The 
California State Bar has disciplinary authority over all 
California State Bar members, and yet in-house attorneys 
are often surprised at how many of the rules are applicable 
to their duties. 

California’s Ethical Rules Apply to Certain Attor-
neys Who Aren’t Even Members of the California 
State Bar

Even in-house attorneys who are not members of the 
California State Bar but who practice in California may 
be subject to the CRPC. The California State Bar permits 
foreign lawyers to practice as in-house counsel in the state 
under certain circumstances. An attorney who resides in 
California and who is licensed to practice law in another 
U.S. jurisdiction may register to provide legal services as 
in-house counsel for a single “qualifying institution” in 
California without becoming a member of the California 
State Bar.5 To be eligible to do so, an in-house attorney 
who is not a member of the California State Bar must meet 
the eligibility requirements of California Rules of Court 
(or CRC) Rule 9.46,6 which includes the requirement to 
abide by all laws and rules governing California State Bar 
members—e.g., the CRPC. In-house attorneys residing 
in California, including those who are not admitted to 
practice in California, must therefore abide by the ethical 
rules applicable to all members of the California State 
Bar.
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California’s Ethical Rules Apply to “Inactive” Attor-
neys and Those Who No Longer Practice Law

A member of the California State Bar in good standing 
(i.e., a member who does not have any disciplinary 
charges pending) may request voluntary inactive 
membership at any time or upon retirement. Voluntarily 
inactive members may return to active status by applying 
to the California State Bar and paying any required fees. 
However, changing a lawyer’s status as a member of the 
California Bar from “active” to “inactive” doesn’t alter 
the fact that the CRPC still apply to that lawyer. The 
CRPC govern “members,” and do not distinguish their 
application between “active” and “inactive” members.

Further, the CRPC do not only apply to practicing 
California attorneys and in-house attorneys who have 
availed themselves of CRC Rule 9.46 (discussed 
above); they also likely apply to non-practicing lawyers 
as well. The American Bar Association (“ABA”) takes 
the position that lawyers who no longer practice law 
because they have taken a business role may be subject 
to discipline for misconduct.7 Because of the CRPCs’ 
expansive definition and use of the term “member,” the 
California State Bar could possibly take a similar view, 
should it learn of a non-practicing lawyer’s misconduct.

The Application of Certain California Rules to the 
In-House Attorney

While it is clear that the overall CRPC apply to 
in-house attorneys, how those rules actually apply is 
far less clear. Attorneys are relatively familiar with the 
application of the ethical rules to their practices when 
they work for law firms or as sole practitioners.8 In fact, 
many of the rules contemplate the attorney as an outside 
legal advisor with multiple clients—not an employee 
(or part) of a single client. But by their own terms, and 
as explained above, the CRPC are meant to govern the 
professional conduct of California lawyers regardless of 
whether such lawyers work at law firms, work in-house, 
or don’t even work as lawyers anymore. Not only do 
the CRPC have an expansive definition of “member,” 
which would pick up in-house attorneys, the term “law 
firm” is broadly defined in the CRPC to include in-house 
legal departments.9 As a result, to the extent the CRPC 
reference law firms, such rules apply to your in-house 
legal department as well.

How well, then, do the CRPC apply to in-house 
attorneys? Some of the rules are obvious in their 
application to in-house attorney (such as the duty of 
confidentiality mentioned at the forepart of this article10). 
Some of the rules don’t really apply to the in-house 
attorney as a practical matter (such as the obligation to 
maintain trust accounts11). But the application of some 
of the rules may come as a surprise to many in-house 
attorneys. The remainder of this article focuses on six 
familiar topics of California legal ethics and how they 
apply to the in-house lawyer.

Conflicts of Interest:12

 Avoiding the representation of adverse interests
Rule 3-310(E) of the CRPC requires, among other 

things, that attorneys not accept employment on a 
matter that is adverse to a client where, by reason of the 
representation of that client, the attorney has obtained 
confidential information material to such employment 
(at least not without the informed written consent of the 
affected client). The Rule also applies where the affected 
client is a former client of the attorney—the attorney is 
prohibited from taking on the new adverse matter absent 
informed written consent from the former client.13

Perhaps you were familiar with this Rule while at 
your prior job working at a law firm. Suppose while 
at your firm you frequently represented Client A in a 
variety of corporate transactions, including working to 
prepare disclosure schedules and other documentation 
for a major financing transaction where Client A was 
the borrower. To make sure no one in the firm took on a 
representation adverse to Client A, conflict checks were 
run every time a new matter came to your firm. If, for 
example, Client B sought to engage you or your law 
firm in a new matter adverse to Client A where certain 
confidential information pertaining to Client A (such as 
the information you gathered in preparing disclosure 
schedules) would be material to the new engagement, 
the informed written consent of Client A (and perhaps of 
Client B as well) would need to be obtained prior to taking 
on the engagement. Such consent would be required even 
if Client A were no longer a client of your law firm. This is 
(or should be) standard operating procedure for law firms 
in order to assure their adherence to the duty of loyalty 
and the ethical rules applicable to conflicts of interest. 
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That was then; this is now. You now work in-house, 
for a large company. And wouldn’t you know it, today 
you learn that your boss is negotiating a deal in which 
your employer would acquire substantially all of the 
assets of your former law firm client, Client A. Can 
you work on this transaction, or are you conflicted out? 
Do the ethical rules applicable to conflicts of interest 
even apply? Is this an area of concern for the in-house 
attorney? The answer may surprise both you and your 
boss: You may have a conflict of interest. The confidential 
information about Client A you learned from your work 
for Client A may be very material now that your current 
employer wants to be sure it understands, and properly 
prepares for the acquisition of, the assets of Client A. 
In fact, such information may even be material to your 
employer’s determination of whether it will proceed with 
the transaction and/or the purchase price it is willing to 
pay to acquire the assets. Unless Client A provides its 
informed written consent, your conflict of interest may 
prevent you from working on this transaction.14 

In addition, Rule 3-310(B) of the CRPC may require 
that you provide written disclosure to your employer 
of the fact that you had previously represented Client 
A, especially if your previous relationship with Client 
A would “substantially affect” the work you might be 
asked to do on behalf of your employer in connection 
with the transaction involving your former client.15 This 
Rule (unlike Rule 3-310(E)) applies even if you had not 
obtained confidential information pertaining to Client A 
while at your law firm. However, while you may have to 
provide written disclosure to your current employer, if the 
work you will be doing on behalf of your employer does 
not bear a “substantial relationship” to the prior work you 
did on behalf of Client A, and Client A has no reasonable 
expectation of confidentiality, you may proceed to do the 
work without the consent of Client A.16

 Imputation of conflicts within the legal department
So, if you personally can’t work on the acquisition 

of Client A’s assets, what about the other attorneys who 
work for your same employer? Can they work on this 
transaction that involves Client A, or is your conflict 
attributable to them as well? 

The provisions of Rule 3-310 of the CRPC referenced 
above speak in terms of prohibitions on members of the 
State Bar (i.e., individual attorneys), rather than on law 
firms or legal departments. Attorneys at law firms are 

well advised, however, to analyze conflicts of interest 
on the basis that the rules apply to current, prospective, 
and former clients of the attorney’s law firm.17 As a 
general rule, the attorney’s duty of loyalty extends to 
all clients of his or her firm, and the client’s attorney-
client relationship extends to all members of the firm, 
regardless of which attorney performs services on behalf 
of such client.18 While the CRPC do not address when 
one attorney’s conflict is imputed to the law firm,19 case 
law in California has adopted a rule of attribution (also 
known as vicarious disqualification).20 Simply described, 
the rule of attribution imputes the conflict of interest of 
one attorney within a law firm to the rest of the attorneys 
in the firm, thereby resulting in the disqualification of the 
entire law firm.21 It is important to note, however, that an 
attorney can be disciplined only for a willful violation of 
an ethical rule.22 Because imputation is a creature of case 
law in California, law firms and other attorneys within a 
firm might not be subject to discipline, but an imputed 
conflict of interest may result in a court disqualifying the 
firm or other attorney from the conflicted representation.23

As noted above, your work for Client A might 
result in a conflict of interest if Client B sought to 
engage you while still at your law firm in a new matter 
adverse to Client A, even if Client A were no longer a 
client of your firm. By virtue of the rule of attribution, 
your conflict might result in the firm and other attorneys 
at the firm being disqualified from the representation 
of Client B. That’s standard operating procedure in the 
law firm context. But does the same rule apply to legal 
departments?

As previously mentioned, since the CRPCs’ 
definition of a “law firm” includes legal departments 
within a business entity, the rule of attribution may well 
apply to in-house attorneys.24 While the rule of attribution 
is not contained in the CRPC, and therefore the CRPCs’ 
definition of “law firm” is not necessarily dispositive, case 
law similarly has taken a broader view. For example, in its 
2006 decision in City & County of San Francisco v. Cobra 
Solutions, Inc., the California Supreme Court extended 
the rule of vicarious disqualification to all attorneys in 
a city attorney’s office due to the personal conflict of 
interest of the city attorney.25 Attributing the conflicts of 
one in-house attorney to other attorneys in the same legal 
department seems consistent with the intent of the ethical 
rule: namely, to avoid the situation “where a client would 
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be materially and adversely affected by . . . the lawyer’s 
duties to . . . a former client . . . .”26 The case law states 
that the rule is intended to vicariously disqualify attorneys 
“working together and practicing law in a professional 
association.”27 In an in-house legal department, just as in a 
law office, attorneys collaborate with one another, discuss 
client confidences, and work together to achieve the goals 
of their client (i.e., their common employer). 

Since the ethical considerations for attorneys in a 
law firm and for attorneys in an in-house legal department 
are the same, the potential disqualification of entire legal 
departments should be the same as it would be for law 
firms. In other words, because of the rule of attribution, 
your personal conflict with respect to Client A might 
not only prevent you from working on the acquisition 
transaction on behalf of your employer, it may also 
preclude some or all of your in-house colleagues as well.

In California, an ethical wall or “screen” might 
be effective to separate individuals who have material 
confidential information from others in a legal department, 
but California law on the effectiveness of such screens 
has been mixed.28 Until case law provides more clarity, 
therefore, prudent in-house attorneys should consider 
their personal conflicts of interest as well as the possible 
application of the rule of attribution to their in-house 
legal departments. While few (if any) legal departments 
utilize a system for checking conflicts and approving 
new engagements—let alone maintaining a list of former 
clients of each in-house attorney—such a system might 
be advisable to avoid potential violations. Further, 
whenever a conflict becomes apparent, the in-house 
attorney may need to consider some form of prophylactic 
or remedial action, such as securing the informed written 
consent of the affected former client, or having a non-
lawyer colleague interface with outside counsel on the 
matter (thereby avoiding the need for in-house attorneys 
on such matter). 

 Conflicts With Current Clients
Conflicts may also arise with individual officers and 

other constituents of your company. Representation of 
such individuals is permitted. The CRPC do not prohibit 
in-house attorneys from representing the directors, 
officers, employees, and/or other constituents of an 
organization in addition to representing the organization.29 
Under such circumstances, the in-house attorney may 
be required to obtain informed written consent of both 

the organization and such constituent(s).30 Any such 
consent on behalf of the organization must be given 
by an appropriate constituent of the organization other 
than the constituent to be individually represented.31 For 
example, in-house attorneys, especially in connection 
with litigation defense and corporate investigations, are 
sometimes called upon to represent both the organization 
and certain named individuals. Such joint representations 
may require the informed written consent of each client to 
the extent the interests of the clients potentially conflict. 
And if the potential adversity should become actual, the 
attorney may be required to obtain the further informed 
written consent of the clients.32 

Whether or not representation of an officer or other 
constituent of the organization creates a conflict, there 
may still be a conflict issue if the organization is paying 
for such representation. The CRPC bar an attorney from 
accepting compensation for representing a client from 
someone other than the client, unless: (1) there is no 
interference with the attorney’s independent judgment 
or the attorney-client relationship; (2) confidentiality is 
maintained; and (3) the attorney obtains informed written 
consent from the client.33

Conflicts may also exist among entities within 
the corporate family. Parent and subsidiary business 
entities are generally considered separate legal entities. 
Thus, representing a parent does not necessarily lead 
to an attorney-client relationship with a subsidiary for 
the purposes of conflict of interest analysis, or vice 
versa.34 Courts, however, have adopted two standards for 
determining whether entities within a corporate family 
are to be treated as a single entity for conflicts purposes: 
(1) whether the entities are alter egos of one another;35 
and (2) whether the entities have a unity of interest.36 As 
a practical matter, the conflict rules may be implicated 
for an in-house attorney when the entities have differing 
ownership or when a subsidiary is sold. If the in-house 
attorney did substantive legal work for that subsidiary in 
addition to the corporate parent, the in-house attorney may 
have a conflict of interest being adverse to that former 
subsidiary (such as in connection with a subsequent 
dispute between the corporate parent and such former 
subsidiary).

Your Salary and Bonuses
So, now that you’ve successfully navigated the rules 

relating to conflicts of interest (perhaps by securing the 
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requisite informed written consent), and impressed your 
boss with your competence on the acquisition of the 
assets of Client A, you’re thinking you might be entitled 
to a raise or a bonus. Perhaps even use of the corporate 
jet for your next vacation. No harm in asking, right? 
Surely there can’t be ethical rules that pertain to your 
compensation and employment relationship with your 
employer, are there? Once again, you might be in for a 
surprise.

Rule 4-200 of the CRPC prohibits attorneys from, 
among other things, collecting an unconscionable fee.37 
As stated in the Rule, “unconscionability” is determined 
on the basis of facts and circumstances, and the Rule 
enumerates certain factors to be considered.38 In addition, 
Rule 4-400 prohibits attorneys from inducing a client 
(other than a relative) to make a substantial gift.39 As 
discussed earlier in this article, these rules should apply 
equally to in-house and outside counsel. But how do they 
apply to the in-house attorney who is in an employer-
employee relationship with the client? 

Once again, the application is a little awkward, 
and there is little in the way of case law and interpretive 
opinions to provide any guidance here. However, there 
appears to be no precedential basis to conclude that the 
compensation arrangement for the in-house attorney 
is not the equivalent of a fee arrangement between the 
employee-attorney and the employer-client. As a result, 
such compensation (taking into account any raise, bonus, 
and/or other perquisites) might be subject to review 
under the “unconscionability” standard set forth in Rule 
4-200. Additionally, the request for a bonus or perquisite 
might constitute the inducement of a substantial gift in 
violation of Rule 4-400. If the bonus or perquisite you’ve 
requested is substantial, or if your total compensation 
is so high as to be considered unconscionable, you may 
have overstepped and violated the CRPC.

Sexual Relations with Client
Rule 3-120 of the CRPC prohibits attorneys 

from having sexual relations with clients in certain 
circumstances. Specifically, under Rule 3-120 (and 
subject to limited exceptions), attorneys in California are 
barred from, among other things, requiring or demanding 
sexual relations (as defined in Rule 3-12040) with a 
client incident to or as a condition of any professional 
representation, or employing coercion, intimidation, or 
undue influence in entering into sexual relations with a 

client.41 The rule is not just applicable to clients who are 
natural persons: where the client is an organization, any 
individual “overseeing the representation” is deemed to 
be the client for purposes of the rule.42 While you may 
not have been familiar with the specifics of this Rule, you 
most likely were aware of the existence of such a rule. So, 
while at your law firm job, if the situation were to arise, 
you might have thought to consult the Rule before asking 
out your contact at the corporate client. 

Now that you are in-house, need you concern 
yourself with the specifics of Rule 3-120? As noted 
above, the same rules apply to attorneys whether in 
private practice or in-house. So, if an in-house attorney’s 
colleague, who may work just down the hall from the 
attorney, “oversees” (or acts as client with respect to) any 
aspect of the in-house attorney’s work, then the in-house 
attorney should be mindful of this Rule before initiating 
sexual relations with the colleague. 

The “No Contact” Rule
Attorneys are bound by the “No Contact” Rule 

(contained in Rule 2-100 of the CRPC), which provides 
that an attorney may not communicate about the subject 
of a representation with a party that the attorney knows to 
be represented by another attorney in the matter, unless 
the attorney has the consent of the other attorney.

Although the “No Contact” Rule generally prohibits 
an attorney from communicating with a represented 
party, the Rule does not prevent the parties themselves 
from communicating with respect to the subject matter of 
the representation. Nor does the Rule prohibit an attorney 
who is also a party to a legal matter from communicating 
on his or her own behalf with a represented party.

Like the other Rules discussed herein, the “No 
Contact” Rule may apply differently to in-house 
attorneys than it does to outside attorneys. Because many 
in-house attorneys serve not only as attorneys but also 
as business persons, with decision-making authority 
acting as a principal, it is not always clear when in-house 
attorneys are acting as attorney or as principal or client. 
When an in-house attorney is communicating in his or 
her capacity as a principal or employee of an organization 
(rather than as the attorney for the organization), the 
in-house attorney may be permitted to communicate with 
a represented party without the consent of the party’s 
attorney. However, unless it is clear that the in-house 
attorney is thereby considered to be a “party” under the 
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Rule (either as an employee of an organization that is a 
party, or by acting in a capacity as principal or business 
person for such party), communication with a represented 
party may be prohibited.

Failing to Act Competently
Of course, failing to act competently could be 

grounds for dismissal for the in-house attorney. But 
did you know it could subject the in-house attorney to 
discipline as well? Rule 3-110(A) of the CRPC provides 
that a member of the California State Bar “shall not 
intentionally, recklessly, or repeatedly fail to perform 
legal services with competence.”43 Because the Rule does 
not distinguish between in-house attorneys and those in 
private practice, termination of employment may not be 
the only result for failing to act competently!

A Duty to Resign (or Not Resign)?
Finally, there are circumstances under which 

attorneys must withdraw from a representation.44 There 
are also ethical limitations on when and how attorneys 
may withdraw from a representation.45 Do these rules 
apply to the in-house attorney? In other words, do 
California’s ethical rules dictate when the in-house 
attorney must—or must not—quit his or her job?

Rule 3-700(B) of the CRPC mandates withdrawal of 
the attorney under certain circumstances. For example, 
the attorney must withdraw if the attorney knows either 
that the client is asserting a position in litigation for the 
sole purpose of harassing or maliciously injuring another 
person, or that continued employment will result in a 
violation of the CRPC.46 Further, Rule 3-600, which 
defines certain ethical obligations where the client is an 
organization, contemplates that the attorney may have 
a duty to resign (e.g., where “up the ladder” reporting 
fails to prevent a violation of law that is likely to result 
in substantial injury to the organization).47 But, whether 
or not withdrawal is mandatory, an attorney cannot 
simply withdraw from employment at the discretion of 
the attorney: Rule 3-700(A)(2) provides that an attorney 
“shall not withdraw from employment until the [attorney] 
has taken reasonable steps to avoid reasonably foreseeable 
prejudice to the rights of the client, including giving due 
notice to the client, [and] allowing time for employment 
of other counsel . . . .”48

Again, the same rules apply to attorneys whether 
in-house or in private practice—the only difference for 

the in-house attorney is that the client is the employer. 
As a result, you should not only be aware that there are 
circumstances which might mandate resigning your 
in-house position, but you might also not have the right to 
resign your position on the timing of your choice.

Conclusion
In-house attorneys in California, including those 

who are inactive or not even qualified in California, 
are required to abide by the ethical rules set forth in the 
California Rules of Professional Conduct. While the 
ethical rules by their own terms apply to all attorneys, 
whether at a law firm or in-house, the application of the 
rules to in-house attorneys can be awkward in many 
instances. To avoid a violation of the ethical rules, 
in-house attorneys—just like attorneys at law firms—
must be mindful of the rules and the policies that underlie 
them, even though the application of some of the rules 
may be surprising. 
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