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2021 marked the 25" anniversary of the coming into force of the English Arbitration Act (the
Arbitration Act 1996, or “the Act’). The Act has been pivotal to the development of arbitral
jurisprudence domestically and internationally, to the growth of international arbitration as a
preferred method of dispute resolution, and to the overwhelming popularity of London as a seat of
arbitration.

25 years later, and perhaps in part due to the emergence of other prominent seats (particularly in
Asia), the Law Commission has now decided to review the Act with the aim of maintaining “the
attractiveness of England and Wales as a “destination” for dispute resolution and the pre-eminence
of English law as a choice of law”."

In this article, we consider:

(i) the growth of international arbitration and the backdrop to the Law Commission’s review;
(i) the areas which may be subject to change as part of the review; and
(iii) the broader, public policy issues associated with the transparency of arbitration and the

development of the English common law.

The Act and London’s place in the International Arbitration Community

The Act provides the legislative framework and backbone for the conduct of arbitrations seated in,
and the enforcement of awards in, England and Wales.

1 Law Commission, 30 November 2021 statement, https://www.lawcom.gov.uk/law-commission-to-review-the-
arbitration-act-1996/.
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The Act has helped London become one of the most popular seats for international arbitration and
the number of arbitrations seated in London continues to grow.2 London is, however, not alone in
seeing this level of growth. According to a 2021 survey, Asian disputes hubs in particular have
enjoyed a surge in popularity.® Last year, Singapore shared top spot with London for the first time
in the survey’s history, with 54% of respondents identifying it as one of their top five choices (up
from 39% in 2018), while 50% of those surveyed ranked Hong Kong in their top five preferences (up
from 28% in 2018). A clear pattern has therefore emerged, with Asian seats perhaps becoming more
popular than their continental European counterparts, and as popular as London.

Against this backdrop and with a number of jurisdictions in recent years having modernised their
arbitration legislation,* the Law Commission has now outlined a number of potential areas for review:

e the introduction of an express power for tribunals to implement a summary judgment-style
procedure;

e a power for tribunals to strike out unmeritorious claims;
e the introduction of potential remedies for delays in the arbitral process;

e the use of electronic service of documents, electronic arbitration awards, and virtual
hearings; and

e appeals on points of law.

Potential Areas for Review

Summary judgment and strike-out

One often-heard criticism of Arbitration is the inability to strike out unmeritorious claims at a very
early stage of the proceedings, or for straightforward matters (such as debt claims) to be dealt with
on a summary basis. This is an area which appears ripe for review.

It is important to note that the Act does already provide arbitrators with an implicit power to use
expedited and summary procedures,® and certain institutional rules already address this issue by
adopting summary judgment style processes. In 2016, the Singapore International Arbitration Centre
(SIAC) introduced Rule 29 to the SIAC Arbitration Rules, which provides that a party may apply to
the tribunal for the early dismissal of a claim or defence on the grounds that it is manifestly without
legal merit, or manifestly outside the jurisdiction of the tribunal. In 2020, the LCIA similarly updated
its Rules to include an express provision which allows a tribunal, by way of ‘early determination’ (on
application by a party or on its own initiative) to decide that any “claim, defence, counterclaim, cross-
claim, defence to counterclaim or defence to cross-claim is manifestly outside the jurisdiction of the
Arbitral Tribunal, or is inadmissible or manifestly without merit’ (Article 22.1 of the LCIA Rules).®

Perhaps, however, by giving such processes an express statutory footing in the Act, arbitrators may
be encouraged to use them more often. And the wider use of these strike out powers is likely to add
to the attractiveness of London as a seat, especially for finance parties / lenders who have, until

2 London ranked as one of the top 5 seats of choice for international arbitration in 2010; 2015; 2018 and 2021,
according to international arbitration surveys conducted by Queen Mary University of London (“QMUL”"). It was
also the most frequently chosen seat for cases referred to the LCIA in 2019 and 2020 (see LCIA 2019 Annual
Casework Report; and LCIA 2020 Annual Casework Report).

3 2021 QMUL International Arbitration Survey.

4 Including, by way of illustration, Singapore, Hong Kong, the Netherlands, Russia and Sweden.

5 Section 34 allows the tribunal to decide “all procedural and evidential matters” including, among other things
“whether and to what extent there should be oral or written evidence or submissions”.

6 See our previous client alert here for further information on the updated LCIA Rules.
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relatively recently, been less inclined to favour arbitration over litigation precisely because the
arbitral process is less predisposed to summary disposal of claims.

Remedies for delays

Users of international arbitration have increasingly started to call for clearer and more robust
remedies for delays in the arbitration process, whether caused by the parties to the proceedings or
by the tribunal.

With regard to delays caused by parties, section 41(5) of the Act does permit the tribunal to make
‘peremptory orders’” where a party fails to comply with an order or direction of the tribunal. However,
these orders are something of a nuclear option for controlling delay and are, for that reason perhaps,
rarely seen in practice. Setting out more specific and more readily used remedies for deliberate
delay tactics by parties would likely increase the prominence of England and Wales as a ‘business
friendly’ and efficient seat of arbitration.

To address procedural delays caused by tribunals, stakeholders have suggested more transparency
on an institutional level as to arbitrators’ availability and the average time taken to render awards.
On a statutory level, there is also room for clarification on the remedies available for such delays.
Although section 33(1)(b) of the Act establishes a tribunal’'s general duty to avoid “unnecessary
delay’, there is little to no recourse to challenge the validity of an award on these grounds, unless,
perhaps, a party can prove that the tribunal’s delay in delivering the award has caused a “substantial
injustice” under section 68(2) of the Act.®

Challenging awards and the role of the courts

Of the major international arbitral seats, England and Wales is a relative outlier in that there is an
opt-out right to appeal an arbitral award on a point of law (section 69 of the Act). Awards are also
very rarely overturned on this ground - between 2015 and 2019, only 7 out of 288 such applications
were successful.® Reducing the high threshold for challenging an arbitral award under section 69
would, however, be a double-edged sword: on the one hand, it might be seen as increasing the
overall efficacy of English-seated awards, but, on the other, it could be viewed as diluting one of the
most important facets of arbitration: finality.

Section 44 of the Act, which sets out the court’'s powers to issue orders in support of the arbitral
process (including by granting interim injunctions or assisting with the preservation and taking of
evidence), could be clarified to make it clear as to whether or not that power extends to the making
of orders against third parties (a matter that has not been finally settled by the relevant case law).10

7 Section 41(5) of the Act provides that, if a party fails to comply with any order or directions of the tribunal without
showing sufficient cause, the tribunal may make a peremptory order to the same effect, which prescribes a
specific deadline for compliance. If a party fails to comply with a peremptory order, then the tribunal may (inter
alia): draw adverse inferences from the act of non-compliance; proceed to an award on the basis of the materials
available (this could result in the non-compliant party losing its right to a hearing); make an order for costs
incurred in consequence of the non-compliance; or apply to the court to enforce the order (see s.41(7) and s.42
of the Act).

8 See, for example, the decision of Flaux J in BV Scheepswerf Damen Gorinchen v The Marine Institute [2015] EWHC
1810 (Comm), in which delay in producing an arbitral award was not considered sufficient grounds for a challenge
to the award under s.68 of the Act.

9 The English Commercial Court Users’ Group Meeting Report 2019.

10 While some judges have taken the view that, if section 44 was intended to extend to third parties, then clear
wording would be included to this effect (see the judgment of Males J in Cruz City v Unitech [2014] EWHC 3704
(Comm)), others have held that certain of the powers under the section can be applied to third parties: See A
and B v C, D and E [2020] EWCA Civ 409 in which the Court of Appeal held that section 44(2)(a) does give the
power to order the taking of evidence from a non-party — but left open the question of whether all orders under
section 44(2) can be made against non-parties.
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In addition, section 44(5) of the Act allows the court to take steps in support of arbitral proceedings
“only if or to the extent that the arbitral tribunal and any arbitral or other institution or person vested
by the parties with power in that regard, has no power or is unable for the time being to act
effectively”. Most major arbitral institutions have now introduced provisions for the appointment of
emergency arbitrators — a concept which did not exist when the Act was drafted. This has led to
some confusion over how section 44(5) of the Act should interact with emergency arbitrator
provisions and whether relief from the court can still be sought when emergency arbitration is
available. ! Statutory clarification would therefore be helpful.

Confidentiality, transparency and the development of the English common law

The confidentiality of arbitral proceedings is often anecdotally cited as one of the key attractions of
arbitration (although it is worth noting that other features of arbitration, such as enforceability of
awards and avoiding specific legal systems, rank higher in the survey data).?

Somewhat surprisingly to clients who are not familiar with the arbitration process, confidentiality is
not, however, provided for in the Act. Instead, the duty of confidentiality is either implied into
arbitration agreements and proceedings (including the award ultimately rendered by the tribunal) as
a matter of English common law, '3 or is expressly incorporated via the arbitration rules of the major
institutions (e.g. LCIA and ICC).

The increased use of arbitration and the propensity for the proceedings to be confidential through
the incorporation of institutional rules has given rise to some notable criticisms, including the
following:

e confidentiality allows parties to keep their disputes private, even when there might be a
significant element of public interest (such as, by way of illustration, ESG-related cases);

e it is more difficult to scrutinise the performance and decisions of arbitrators where
proceedings are in private, making it more challenging for parties to make an informed
decision when choosing arbitrators; and

o if arbitral awards are only made public when challenged, there will likely be detrimental
effects on the development of the English common law (which relies on decided case law),
particularly given that the sectors which regularly default to arbitration are the same sectors
which have historically shaped the English common law the most (e.g. insurance and

shipping).

One line of argument has therefore emerged to the effect that the Act could be reformed to introduce
greater transparency into arbitration proceedings. This might be achieved, it has been argued, by
re-introducing a greater role for the courts in determining points of law or appeals. While this has

1 In Gerald Metals v Timis [2016] EWHC 2327 (Ch), the court rejected an application for injunctive relief on the
grounds that the applicant had the ability to obtain such relief under the emergency arbitrator provisions
provided under the 2014 LCIA Rules and that the matter was not sufficiently urgent that the Court should step
in to exercise its powers under s.44 of the Act. See also our previous client alert here in relation to the new LCIA
Rules and their interplay with s.44 of the Act. While the Rules have been amended to make it clear that parties
can apply to the courts for interim relief “[n]otwithstanding Article 9B” and “that the Arbitral Tribunal would
have power to order [such interim relief] under Article 25.1", it remains to be seen how this will interact with the
English courts’ powers under s.44 of the Act in circumstances where the tribunal (and/or LCIA Court) has not only
the power but also sufficient time to grant appropriate relief.

12 “Confidentiality and privacy” were voted the fifth most valuable characteristics of international arbitration in the
2015 and 2018 QMUL surveys. The survey respondent groups consisted of (among others) academics, arbitral
institutions (staff), arbitrators, “arbitrator and counsel in equal proportion”, expert witnesses, in-house counsel
and private practitioners. Respondents from every continent were interviewed.

13 The 1989 Report by the Departmental Advisory Committee on Arbitration Law (the DAC Report) makes it clear
that the omission of an express confidentiality provision was deliberate when the Act was drafted. The drafters
found it difficult to give an accurate exposition of the principle of confidentiality in the abstract and it was decided
that this would be better left to the common law, on the basis that the rules could be developed by the English
courts on a pragmatic case-by-case basis.
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attraction, it does obviously risk undermining one of the key attractions of arbitration: minimal Court
interference.'* In addition, the Act already encourages cooperation between the courts and tribunals
via section 45, which allows a court to determine a question of law in arbitration proceedings upon
(a) an application by both parties by agreement; or (b) an application by one party with the
permission of the arbitral tribunal. However, this section is seldom used.'

A better approach to increasing the body of decided case law might be to seek to build on the work
already undertaken by arbitral institutions in publishing anonymised decisions and awards. The ICC,
for example, grants full public access to anonymised versions of its arbitral awards via Jus Mundi
(unless the parties object).

Conclusion

It is submitted that the Law Commission’s review of the Act is both important and timely in terms of
building on England and Wales’s unprecedented success as a seat of arbitration over the past 25
years. There will, however, need to be a careful balance struck between further increasing London’s
prominence through innovation, and the old adage of ‘if it ain’t broke, don’t fix it’.
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Please feel free to discuss any aspects of this Client Alert with your regular Milbank contacts or
any member of our Litigation & Arbitration Group.

This Client Alert is a source of general information for clients and friends of Milbank LLP.
Its content should not be construed as legal advice, and readers should not act upon the
information in this Client Alert without consulting counsel.

© 2022 Milbank LLP All rights reserved. Attorney Advertising.
Prior results do not guarantee a similar outcome.
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