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MARKET FRAMEWORK

Government electricity participants

1 Who are the principal government participants in the 
electricity sector? What roles do they perform in relation to 
renewable energy?

Ministerial departments
The Department of Energy and Climate Change (DECC), formed in 
2008, was the ministerial department responsible for making decisions, 
setting policy and implementing legislation affecting the electricity 
sector. The corresponding government ministry in Northern Ireland is 
the Department of Enterprise, Trade and Investment. Following the EU 
Referendum held on 23 June 2016, DECC was merged together with the 
Department for Business and Innovation to create the Department for 
Business, Energy and Industrial Strategy (BEIS).

Independent bodies
BEIS works closely with and is supported by other agencies and public 
bodies, including

Gas and Electricity Markets Authority and Ofgem.
The Gas and Electricity Markets Authority (GEMA) has primary responsi-
bility for regulation of the energy sector. GEMA’s powers and duties are 
largely provided for in statute (such as the Gas Act 1986, the Electricity 
Act 1989, the Utilities Act 2000, the Competition Act 1998, the Enterprise 
Act 2002 and the Energy Acts of 2004, 2008, 2010 and 2011) as well as 
arising from directly effective European Community legislation.

GEMA’s principal objective is to protect the interests of existing and 
future consumers in relation to gas conveyed through pipes and elec-
tricity conveyed by distribution or transmission systems. The interests 
of such consumers are their interests taken as a whole, including their 
interests in the reduction of greenhouse gases in the security of the 
supply of gas and electricity to them.

GEMA is constituted of individuals who are appointed by the 
Secretary of State for specified terms of not less than five years. GEMA 
is independent and has very limited stakeholder participation (such 
as the Secretary of State’s ability to remove members on the grounds 
of misbehaviour, determine the remuneration of members and give 
guidance).

GEMA delegates its functions to the Office of Gas and Electricity 
Markets (Ofgem) and provides Ofgem with strategic direction and over-
sight. Ofgem is also a non-ministerial government department and an 
independent National Regulatory Authority recognised by EU Directives. 
Ofgem states that its principal objective is to protect the interests of 
existing and future electricity and gas consumers.

Ofgem E-Serve, which introduces itself as the ‘delivery arm of 
Ofgem’, administers environmental schemes and consumer and social 
programmes on behalf of the government, including schemes related to 

renewable energy such as the feed-in tariff (FIT), Contracts for Difference 
(CfD), the Renewables Obligation (RO) scheme, Domestic Renewable 
Heat Incentive (RHI), Non-Domestic RHI, the Climate Change Levy, the 
Renewable Energy Guarantees of Origin scheme and the Offtaker of Last 
Resort (OLR) scheme.

Competition and Markets Authority
The Competition and Markets Authority was established in April 2014 
under the Enterprise and Regulatory Reform Act 2013. It is an inde-
pendent non-ministerial department which brought together the 
existing competition and certain consumer protection functions of 
the Office of Fair Trading and the responsibilities of the Competition 
Commission to promote competition for the benefit of consumers within 
and outside the UK.

The Environment Agency
The Environment Agency is responsible for protecting and improving 
the environment as well as promoting sustainable development. The 
role of the Environment Agency regarding electricity is limited to 
matters related to pollution and therefore mainly relates to conven-
tional generation and nuclear energy.

Private electricity participants

2 Who are the principal private participants in the electricity 
sector? What roles do they serve in relation to renewable 
energy?

Generation
Following the privatisation of the generation industry during the 
1990s, there has been an increasing number of generating companies 
in Great Britain. These are made up of what is known as the ‘Big Six’ 
– British Gas, e.on, EDF, npower, Scottish Power and SSE – and an ever-
increasing number of smaller suppliers (approximately 70 as of June 
2019). Renewable energy makes up more than 20 per cent of the UK’s 
electricity and under the current EU targets this is likely to increase to 
30 per cent by 2020; it is not yet known whether the Brexit process and 
withdrawal from the EU will result in a change in this target.

Transmission
National Grid Electricity Transmission (NGET) is the licensed national 
electricity transmission system operator for Great Britain. Ownership of 
the transmission assets is divided as follows:
• NGET owns the transmission network in England and Wales;
• Scottish Hydro Electric Transmission owns northern Scottish 

transmission assets;
• Scottish Power Transmission (Southern Scotland) owns central 

and southern Scotland transmission assets; and
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• Northern Ireland Electricity owns the transmission network in 
Northern Ireland where the System Operator Northern Ireland is 
licensed as the transmission system operator.

As the UK is well placed to take advantage of wind power, Ofgem 
together with DECC identified both onshore and offshore wind farms 
as an important part of UK renewable energy. To this end, the UK has 
invested significantly in offshore wind, and as part of this process, DECC 
(now BEIS) and Ofgem have established a regulatory regime for offshore 
transmission networks to ensure that offshore renewable genera-
tion projects are economically and efficiently connected to the British 
electricity grid. A key part of this regime is the granting of offshore 
transmission licences based on a competitive tender process; Ofgem is 
responsible for running this process. There have so far been six rounds 
of tendering for the granting of offshore transmission licences, the sixth 
round having started in October 2018.

Definition of ‘renewable energy’

3 Is there any legal definition of what constitutes ‘renewable 
energy’ or ‘clean power’ (or their equivalents) in your 
jurisdiction?

Directive 2009/28/EC of the European Parliament and of the Council of 
23 April 2009 (the Renewable Energy Directive) on the promotion of the 
use of energy from renewable sources defines ‘energy from renewable 
sources’ as energy from renewable non-fossil sources, namely wind, 
solar, aerothermal, geothermal, hydrothermal and ocean energy, hydro-
power, biomass, landfill gas, sewage treatment plant gas and biogases, 
each of which is then defined separately within the Renewable Energy 
Directive. Although not excluded from the scope of renewable energy 
by national legislation, for this chapter, we have not considered nuclear 
energy as a renewable energy source.

The National Renewable Energy Action Plan adopted by the United 
Kingdom in accordance with article 4 of the Renewable Energy Directive 
additionally states that Ofgem, on behalf of DECC (now BEIS), adminis-
ters schemes designed to promote the increased take-up of renewable 
generation (such as the Renewables Obligation scheme, the Renewable 
Energy Guarantees of Origin scheme and the FIT scheme). Each such 
scheme includes different eligibility criteria to determine whether the 
electricity generated is renewable, with Ofgem responsible for the 
accreditation of renewable generators concerning such schemes. If 
Ofgem assesses that a station meets all the eligibility criteria under a 
particular scheme it can award accreditation. This accreditation allows 
renewable generators to claim support in the form of certificates that 
are sold to and used by suppliers for a variety of different purposes.

Framework

4 What is the legal and regulatory framework applicable to 
developing, financing, operating and selling power and 
‘environmental attributes’ from renewable energy projects?

Broadly speaking, the Energy Act 2013 (together with secondary legis-
lation) implements key aspects of electricity market reform and is a 
policy initiative pioneered by the UK government to mobilise £110 billion 
(approximately US$140 billion) of capital investment required by 2020 
to ensure reliable and diverse supply of low-carbon electricity. This is 
the applicable regulatory framework for the developing, financing, oper-
ating and selling power and environmental attributes from renewable 
projects. Certain key aspects of the Energy Act 2013 are:
• contracts for difference: the Energy Act 2013 provides a legal 

framework for the CfD regime, setting out statutory obligations on 
suppliers and generators;

• renewables obligation certificates: the Energy Act 2013 introduced 
new sections to the Electricity Act 1989 to provide for the Secretary 
of State to make an order that imposes an obligation on Ofgem, the 
Secretary of State or a CfD counterparty to purchase the replace-
ment for the renewables obligation certificates (ROCs) called 
‘certificate purchase obligations’ in Great Britain; and

• capacity market: the Energy Act 2013 empowered the Secretary of 
State to introduce a capacity market based on the government’s 
forecast of future electricity demand together with an analysis of 
existing security of supply.

 
In 2016, DECC merged with the Department for Business and Innovation, 
creating BEIS. In Northern Ireland, the Department for the Economy is 
the corresponding government body.

Stripping attributes

5 Can environmental attributes be stripped and sold 
separately?

The RO scheme has created a market for the sale of environmental 
attributes. Through the RO scheme, the government places an annual 
obligation on licensed electricity suppliers to source a proportion 
of the electricity they supply to customers from renewable energy 
sources. These suppliers are required to meet their obligation target 
by purchasing ROCs from renewable generators directly, from the ROCs 
market or by paying a set amount to government by way of a penalty. 
Through this mechanism, ROCs have a monetary value (the auction 
price for a January 2020 e-ROC auction was £50+VAT per ROC)  and 
generators have been able to sell (among other things) the electricity 
generated by their renewable generating stations (and associated 
ROCs) to licensed electricity suppliers.

Government incentives

6 Does the government offer incentives to promote the 
development of renewable energy projects? In addition, 
has the government established policies that also promote 
renewable energy?

Ofgem E-Serve administers environmental schemes and consumer and 
social programmes on behalf of the government, including schemes 
related to renewable energy, such as:
• FIT: the scheme is a government programme designed to promote 

the uptake of renewable and low-carbon electricity generation 
technologies. Introduced on 1 April 2010, the scheme requires 
participating licensed electricity suppliers to make payments on 
both generation and export from eligible installations. The FIT 
scheme is available for anyone who has installed, or is looking to 
install, solar photovoltaic, wind, micro combined heat and power, 
hydro or anaerobic digestion technology types up to a capacity of 
5MW, or 2kW for micro combined heat and power.

• Contracts for difference: the provision of CfDs is one of the key 
policy measures to incentivise new low-carbon electricity genera-
tion. The provision of CfDs is intended to stabilise revenues for 
investors in low-carbon electricity generation projects such as 
renewables, by helping developers secure the large upfront 
capital costs for low-carbon infrastructure. The CfD is a quasi-
power purchase agreement; generators with a CfD will sell their 
electricity into the market in the normal way, and remain active 
participants in the wholesale electricity market. The CfD then 
pays the difference between an estimate of the market price for 
electricity and an estimate of the long-term price needed to bring 
forward investment in a given technology (the strike price). This 
means that when a generator sells its power, if the market price 
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is lower than needed to reward investment, the CfD pays a ‘top-
up’. However, if the market price is higher than needed to reward 
investment, the contract obliges the generator to pay back the 
difference. In this way, CfDs stabilise returns for generators at 
a fixed level, throughout the contract. This removes the genera-
tor’s long-term exposure to electricity price volatility, substantially 
reducing the commercial risks faced by these projects. The Energy 
Act includes a provision whereby a new UK government-owned 
company (the Low Carbon Contracts Company (LCCC) will act 
as the counterparty to eligible generators under the CfD. This 
mechanism was in direct response to concerns about the ‘credit’ 
behind the CfD economics. Although a CfD is a private law contract 
between a low-carbon electricity generator and the LCCC, the cost 
of CfDs will ultimately be met by consumers via a levy on elec-
tricity suppliers. The first CfD auction result published in February 
2015 was a success, with a competitive allocation process, with the 
cost £105 million less than the original strike prices published for 
the same technologies. Last year, BEIS awarded 11 CfDs to some 
renewables projects across the UK, including Moray Offshore Wind 
Farm and Grangemouth Renewable Energy Plant. The second allo-
cation round ran from March to September 2017 and culminated 
in three successful offshore windfarms (Hornsea Two, Moray East 
and Triton Knoll) and the results of the second allocation saw the 
cost of offshore wind energy drop by almost 50 per cent compared 
with the previous round, meaning offshore wind was cheaper 
than the levelised cost of gas and significantly cheaper than new 
nuclear. The third allocation round took place in 2019. The biggest 
winner was offshore wind, resulting in six new offshore wind 
projects securing 5.47GW of contracts. The fourth CfD allocation 
round is currently planned for 2021. It is anticipated that the auction 
will be open to both established technologies (onshore wind, solar 
PV, waste to energy with combined heat and power (CHP), hydro, 
coal-to-biomass conversions, landfill gas and sewage gas) and less 
established technologies (offshore wind, remote island wind, wave, 
tidal stream, advanced conversion technologies, anaerobic diges-
tion, dedicated biomass with CHP and geothermal).

• The RO scheme: the RO scheme is one of the main support mecha-
nisms for large-scale renewable electricity projects in the UK. 
Smaller-scale generation is mainly supported through the FIT 
scheme. The RO came into effect in 2002 in England, Wales and 
Scotland, followed by Northern Ireland in 2005. The scheme places 
an obligation on UK electricity suppliers to source an increasing 
proportion of the electricity they supply from renewable sources. 
The RO scheme closed to all new generating capacity on 31 
March 2017.

• The Domestic RHI scheme: the Domestic RHI is a government 
financial scheme to promote the use of renewable heat. BEIS has 
undertaken a consultation process with respect to the existing 
Domestic RHI scheme and it is expected that, subject to parliamen-
tary approval, the changes announced in the consultation response 
will come into effect during 2017.

• The Non-Domestic RHI scheme: the Non-Domestic RHI is a govern-
ment environmental programme that provides financial incentives 
to increase the uptake of renewable heat by businesses, the public 
sector and non-profit organisations. Eligible installations receive 
quarterly payments over 20 years based on the amount of heat 
generated.

• The Climate Change Levy (CCL) Exemption: the CCL was intro-
duced in April 2001 and is a tax on UK business, collected by 
energy suppliers, designed to encourage energy efficiency, reduce 
carbon emissions and promote energy from renewable sources. 
Businesses were previously able to claim an exemption if they 
could show a levy exemption certificate, showing that they bought 

energy from qualifying renewable energy sources. In the July 
2015 budget, the UK government announced the removal of CCL 
exemption for electricity generated from renewable sources from 1 
August 2015. In September 2015, Drax, along with one of the UK’s 
leading generators of renewable power, Infinis, announced that 
they were to apply for judicial review of the UK government’s deci-
sion to remove the CCL exemption. Drax and Infinis’ challenge was 
also based on the fact that when the CCL exemption was removed 
from electricity generated from combined heat and power plants, 
there was a two-year notice period, whereas in this case the notice 
period was only 24 days. Judgment was entered against Drax 
and Infinis on 10 February 2016. The High Court recognised the 
merits of bringing the case but noted that the government had not 
made any specific and clear assurances that the exemptions would 
continue to apply.

• The Offtaker of Last Resort scheme: the OLR is a government 
scheme that aims to promote the availability of power purchase 
agreements (PPAs). It is intended as a last resort to help renewable 
generators who cannot get a PPA through the usual commer-
cial means. The OLR scheme is part of the government’s wider 
programme on Electricity Market Reform.

7 Are renewable energy policies and incentives generally 
established at the national level, or are they established by 
states or other political subdivisions?

Renewable energy policies and incentives are established at the national 
level under the National Renewable Energy Action Plan for the United 
Kingdom in accordance with the UK’s obligations under article 4 of the 
Renewable Energy Directive.

Purchasing mechanisms

8 What mechanisms are available to facilitate the purchase of 
renewable power by private companies?

We have seen an increasing number of corporate PPAs in the UK since 
2015. These are long-term power purchase agreements under which a 
corporate entity agrees to purchase renewable energy from a renew-
able energy generator, usually to take all of the energy generated by its 
plant (or plants).

The PPA will contain provisions for the sale and purchase of elec-
tricity and the benefit in any renewable energy subsidies and all of the 
provisions governing that sale and purchase. The delivery of renewable 
energy is notional and not physical in most cases.

In the UK and some other European countries, these provisions will 
also include obligations on the corporate offtaker to provide or procure 
certain metering and regulatory activities that can only be undertaken 
by licensed electricity suppliers.

As such, the corporate offtaker will need to enter into a back-to-back 
agreement with a licensed supplier under which the licensed supplier 
commits to undertake these obligations. The licensed supplier will also 
commit to purchase the electricity and renewable energy benefits from 
the corporate offtaker on the same terms with some margin built in.

In parallel to this arrangement, in the UK and some other European 
countries, the corporate offtaker will have an electricity supply agree-
ment with the licensed supplier, under which electricity will be supplied 
to meet the corporate offtaker’s energy demands from time to time.

The terms of supply under this supply agreement will take into 
account the electricity purchased under the PPA and passed through 
to the licensed supplier under the licensed supplier agreement. This 
ensures that the corporate has the benefit of the fixed pricing for renew-
able energy under the PPA, but the reliability of a supply agreement with 
a licensed electricity supplier to meet its day-to-day energy demands.
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Legislative proposals

9 Describe any notable pending or anticipated legislative 
proposals regarding renewable energy in your jurisdiction.

In November 2016, the government published its plans to upgrade the 
UK's energy infrastructure, reaffirming its commitment to spend £730 
million of annual support on renewable electricity projects, also setting 
out proposals for the next steps to phase out electricity generation from 
unabated coal-fired power stations within the next decade. This long-
term plan is intended to provide confidence to investors that the UK is 
open to investment in new, cleaner energy capacity. This message was 
perhaps intended to allay fears following the 2015 General Election that 
there had been a shift in the government policy away from being ‘pro-
renewables’, to what was described by some commentators as being 
more ‘pro-business’.

The second allocation process for CfDs for renewable genera-
tors begun in April 2017, aiming to provide support for projects to be 
delivered between 2021 and 2023. There will be no allocation of CfD 
budget for onshore wind or solar, consistent with the government’s 
view that these are mature or politically undesirable technologies which 
should no longer receive subsidies. The only technologies supported 
will be offshore wind, certain forms of biomass or waste-fuelled plant 
(advanced conversion technologies, anaerobic digestion, biomass with 
CHP) wave, tidal stream and geothermal.

The energy policy outlined above, coupled with the potential impact 
of upcoming negotiations relating to the withdrawal of the UK from the 
European Union, are likely to give rise to a legislative overhaul regarding 
the electricity sector including with respect to renewable energy.

Drivers of change

10 What are the biggest drivers of change in the renewable 
energy markets in your jurisdiction?

On 27 June 2019, the UK set a legally binding target to reduce emissions 
to net zero by 2050. In a report published in May 2019, the Committee 
on Climate Change advised that the UK could require four times the 
amount of renewable generation from today’s levels complemented 
by firm low-carbon power options such as nuclear power and carbon 
capture and storage (applied to biomass or gas-fired plants) to achieve 
its net zero emissions target.

Disputes framework

11 Describe the legal framework applicable to disputes between 
renewable power market participants, related to pricing or 
otherwise.

In relation to disputes that may arise between NGET and participants in 
the capacity market and CfDs, Ofgem will consider appeals made to it by 
participants in accordance with the relevant regulations. Such appeals 
may only be made to Ofgem following an initial appeal to NGET.

Dispute resolution between parties to the contractual arrange-
ments governing the relationships between renewable power market 
participants are otherwise governed in accordance with the contractual 
terms agreed within the relevant contracts.

UTILITY-SCALE RENEWABLE PROJECTS

Project types and sizes

12 Describe the primary types and sizes of existing and planned 
utility-scale renewable energy projects in your jurisdiction.

The primary types of existing utility-scale renewable energy projects 
are offshore wind, biomass or waste-fuelled plant, wave and tidal 

stream, and hydropower. Examples include the London Array Wind 
Farm at 630MW, the 44MW biomass plant at Steven’s Croft, the 398MW 
MeyGen offshore tidal stream project and the Foyers pumped storage 
power station with a capacity of 305MW.

The National Infrastructure and Construction Pipeline Analysis 
paper published by the Infrastructure and Projects Authority states that 
there are 96 renewable energy projects in the UK pipeline, examples of 
some of the projects are:
• Hull Energy works: a 28MW waste-to-energy gasification 

plant in Hull;
• BH Energy Gap Walsall: the waste-to-energy plant was awarded 

a Contracts for Difference and when complete, the Walsall project 
will process up to 300,000 tonnes of mixed waste every year to 
produce a synthetic gas that will be used to generate up to 26MW 
of electricity;

• MGT Teesside biomass plant: a 299MW biomass-powered, 
combined heat and power (CHP) plant proposed by MGT Teesside;

• Hornsea Project Two: an offshore wind farm located in the North 
Sea off the coast of England, with a planned maximum capacity of 
1,800MW; and

• Triton Knoll offshore wind project: to be located off the coast of 
Lincolnshire, with an expected capacity of 750MW to 900MW.

 
In June 2018, Ørsted announced that its Race Bank 91 turbine offshore 
wind farm has opened off the Norfolk and Lincolnshire coast. It is 
expected that this offshore wind farm will produce 573MW. This new 
project also features a new state-of-the-art Service Operation Vessel 
used to carry out offshore maintenance. 

In April 2020, it was announced that Nestlé UK has signed a long-
term power purchase agreement to buy the output of 31MW from the 
Race Bank wind farm. From the beginning of May 2020, Nestlé UK will 
purchase 125GWh of green power per year to cover 50 per cent of its 
power consumption.

Development issues

13 What types of issues restrain the development of utility-scale 
renewable energy projects?

Throughout Europe, we have seen retroactive changes to regulatory 
support regimes for renewable energy projects in countries such as 
Spain, Greece, Bulgaria and the Czech Republic; investors in renewable 
energy are understandably wary of ‘change in law’ risk in the renew-
able sector and the damaging effect that such changes can have on a 
project’s economics. The potential impact of such changes is one of the 
key hurdles faced in the development of utility-scale renewable energy 
projects in the UK. The inclusion of clear provisions safeguarding 
the generator or guaranteed beneficiary of any applicable incentives 
against UK ‘change in law’ risk could mitigate concerns both investors 
and lenders may have in this respect.

HYDROPOWER

Primary types of project

14 Describe the primary types of hydropower projects that are 
prevalent.

There are three main types of hydroelectric schemes in use in the UK:
• run-of-river schemes, using the natural flow of a river, where a 

weir can enhance the continuity of the flow. Both storage and 
run-of-river schemes can be diversion schemes, where water is 
channelled from a river, lake or dammed reservoir to a remote 
powerhouse containing the turbine and generator;
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• storage schemes, where a dam impounds water in a reservoir that 
feeds the turbine and generator that are usually located within the 
dam itself; and

• pumped storage, incorporating two reservoirs. At times of low 
demand, generally at night, electricity is used to pump water 
from the lower to the upper basin. This water is then released to 
create power at a time when demand, and therefore price, is high. 
However, pumped storage is not considered a renewable energy 
(because of its reliance on electricity).

 
Also, tidal hydro systems are being developed, with one of the two 
tidal hydro projects in Europe being the 1.2MW SeaGen tidal turbine at 
Strangford Lough in Northern Ireland. On 25 June 2018, the UK govern-
ment rejected the planned development of the 320MW Swansea Bay 
tidal lagoon.  In December 2019, the project launched a £1.2 million 
fundraise to enable the conclusion of works to secure in perpetuity the 
planning permission. The Development Consent Order for this project 
will expire in June 2020 unless material works have commenced. The 
outcome of this fundraise is currently unknown.

15 What legal considerations are relevant for hydroelectric 
generation in your jurisdiction?

Because of the nature of hydroelectric generation, often the barriers to 
successful projects can be high. Part of the reason behind this is the 
sheer number of authorities that need to be consulted on any given 
project: the Environment Agency, the local relevant planning authority, 
fisheries bodies, statutory environmental bodies such as Natural 
England and landowners, to name a few. This can be difficult in both 
a legal and practical sense (ie, time and cost). Furthermore, although 
hydropower has been embraced in Scotland, in England and Wales the 
review of feed-in tarrifs at the end of 2015 preceded diminishing support 
for hydro schemes, with the tariffs available being reduced significantly 
in the 100–500kW band. While wind and solar projects continue to 
benefit from legislative and regulatory support, the same is not true for 
hydroelectric generation, and it does not appear that this will change, at 
least for the foreseeable future.

DISTRIBUTED GENERATION

Prevalence

16 Describe the prevalence of on-site, distributed generation 
projects.

Underpinned by general environmental concerns, technological innova-
tion and government policy, the growth of on-site distributed generation 
projects has been noticeable in recent years. In particular, an uptake in 
residential use has been seen, with very small-scale projects operated 
and maintained by residential end-users evident across the country. 
Similarly, businesses and public sector institutions continue to install 
their own generation projects, whether that be high-street stores, office 
blocks or public sector services buildings such as hospitals. Those that 
operate and maintain such distributed generation projects as ultimate 
end-users, regardless of size, have been doing so in increasing numbers 
for the benefit of the environment and for long-term savings.

Types

17 Describe the primary types of distributed generation projects 
that are common in your jurisdiction.

The types of technologies seen in the residential sector include solar 
photovoltaic panels, small wind turbines, natural-gas-fired fuel cells 
and emergency backup generators. In the commercial and industrial 

sectors, the same technologies exist in addition to hydropower, biomass 
combustion, municipal solid waste incineration, natural gas or biomass-
fuelled fuel cells and reciprocating combustion engines. The uses of 
such distribution generation projects and the ownership and offtake 
structure depend largely on the user and their needs. For example, if 
a hospital has a system, they will seek high reliability and thus high 
quality, perhaps at the expense of cost. On the flip side, industrial plants 
may prioritise a low-cost system over other factors.

Regulation

18 Have any legislative or regulatory efforts been undertaken to 
promote the development of microgrids? What are the most 
significant legal obstacles to the development of microgrids?

Recently, microgrids have emerged as part of a number of solutions for 
the UK’s transition from a conventional energy system to one fit for the 
21st century and beyond, responsive to changing needs and desires, 
namely the pursuit of low-cost, efficient energy that has minimal envi-
ronmental impact. The UK government, in particular, has encouraged 
microgrids because, as they work locally, they can be disconnected from 
the national grid to operate independently where necessary. The impor-
tance of their independence cannot be understated, namely because, 
in the event of a disturbance, microgrids can be isolated to minimise 
greater disruption. For that reason, they are an attractive option for 
small communities. An example of a scheme is the Flexible Plug and Play 
initiative, introduced in 2012. This three-year project delivered cheaper 
and faster distributed generation connections, as well as enabling 
such distribution schemes to become active which were thought to be 
unfeasible. The clean energy company Powerhouse Energy has recently 
announced its successful connection to a microgrid, enabling it to get 
a step closer to a commercial roll-out of its waste-to-clean electrical 
energy solution. We anticipate there will be more similar announce-
ments this year and into the next, as more clean energy companies 
invest in technologies that make it easier to connect to microgrids.

It is not known at present what impact the covid-19 pandemic will 
have on the development of microgrids.

Other considerations

19 What additional legal considerations are relevant for 
distributed generation?

The nature of distributed generation is that it allows for self-consump-
tion, offering significant consumer benefits in terms of economics. 
However, it is particularly important in this context that consumers fully 
understand the legal backdrop of any electricity generated, especially 
if they intend to sell the electricity generated (eg, gaining feed-in tariff 
payments and renewables obligation certificates. Not only is compliance 
with the applicable regulations imperative, but there are a number of 
agreements and contracts that need to be put in place by the distributor, 
meaning in the residential sector legal and professional advice must 
be sought, adding to the expense. In terms of property rights, it may be 
advisable for those involved to ensure they are sufficiently protected by 
obtaining options for leases and options for easements. In addition, the 
effect of Britain’s exit from the EU is unknown, and such uncertainty has 
a particular impact on distributed generation, an area partially regu-
lated by the European Union.
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ENERGY STORAGE

Framework

20 What storage technologies are used and what legal 
framework is generally applicable to them?

As of May 2020, the total UK project pipeline for energy storage projects 
stands at over 13.5GW. These storage projects consist mainly of lith-
ium-ion battery, lead-acid battery, open-loop pumped hydro storage, 
closed-loop pumped hydro storage and modular compressed storage.

Recent developments include:
• battery storage and demand-side response won more than 500MW 

of contracts in the T-1 Capacity Market auction in February 2018;
• GE has announced plans for a 41MW project, to be located in the 

UK, amounting to its largest grid scale battery energy storage 
system to date; and

• Battery Energy Storage Solutions has raised more than US$100 
million to invest in energy storage projects in the UK total-
ling 100MW.

 
Electricity storage is treated as a form of electricity generation and, as 
such, the applicable legal framework for electricity storage is currently 
the same as that applicable to electricity generation.

Energy storage is an integral part of the UK government’s plan to 
achieve net-zero emissions targets, whether as standalone projects or 
co-location with new or retrofitted generation projects. More than 1GW 
of battery storage planning applications have been made in the UK in 
2019, compared with 6,900MW in 2018.

Development

21 Are there any significant hurdles to the development of 
energy storage projects?

The classification of electricity storage as generation (and therefore the 
application of the legal framework applicable to generators) has been 
seen to be a significant hurdle to the development of energy storage 
projects in the UK; this has been acknowledged by Ofgem, which has 
committed to work together with the government to provide greater 
regulatory clarity. Some of the key concerns are that certain licensed 
operators, such as distribution licence holders, are restricted from 
holding a generation licence and therefore from operating electricity 
storage. The requirement for electricity storage operators to hold a 
generation licence is administratively burdensome on such opera-
tors, as it imposes on them all the regulations and codes that apply to 
electricity generators. In addition to the above, the current regulatory 
regime also treats electricity storage operators as consumers as well 
as electricity generators, resulting in electricity storage operators being 
double-charged for using the electricity grid – once as a consumer when 
electricity is taken from the grid for storage and again as a generator 
when exporting electricity to the grid (they also potentially face double-
charging of various government levies to fund low-carbon incentive 
schemes where the levies are themselves added to electricity costs).

Recent regulatory developments include:
• In July 2017, Ofgem and the UK government released their prelimi-

nary response to the November 2016 consultation, ‘A smart, flexible 
energy system: call for evidence’, in which it addressed poten-
tial commercial and regulatory issues that are inhibiting energy 
storage developments, such as the classification of ‘storage’.

• In December 2017, Ofgem released draft guidance seeking to 
clarify existing guidance on the requirements that generators 
must satisfy under the Renewables Obligation and feed-in tariffs 
schemes if storage is colocated with generation accredited under 
these schemes.

• In January 2019, the Department for Business, Energy and 
Industrial Strategy (BEIS) launched the ‘Storage at Scale’ competi-
tion that will make up to £20 million available for up to three projects 
offering alternative storage solutions for either a minimum output 
of 30MW or minimum capacity of 50MWh. Successful projects will 
be built and tested by December 2021. A statement by BEIS said: 
‘Projects should be at a technology readiness level of six or above, 
which could result in lower capital or operating costs to the tradi-
tional storage technologies, or improved capacity, sustainability 
and response rates at a comparable cost’.

• In June 2019, Ofgem clarified the regulatory framework applicable 
to energy storage. Such changes included amendments to the 
electricity generation license standard conditions to include a defi-
nition of storage and storage facility, and updates to ensure storage 
providers are not subject to final consumption levies.

• Following a consultation in 2019, BEIS proposed to change planning 
regulations to carve out electricity storage, except pumped hydro, 
from the Nationally Significant Infrastructure Projects regime in 
England and Wales. Under these plans, this type of storage would 
generally be consented to by the relevant Local Planning Authority 
in England and Wales.

FOREIGN INVESTMENT

Ownership restrictions

22 May foreign investors invest in renewable energy projects? 
Are there restrictions on foreign ownership relevant to 
renewable energy projects?

There are no particular restrictions on foreign investment of UK renew-
able energy projects. However, Ofgem, currently together with the 
European Commission (subject to any Brexit-related developments), 
additionally undertakes an assessment as to whether the foreign 
ownership or control of a renewable power project poses a security of 
supply risk (Electricity and Gas (Internal Markets) Regulations 2011).

Equipment restrictions

23 What restrictions are in place with respect to the import of 
foreign manufactured equipment?

As the EU is a customs union, UK companies can currently buy most 
goods from other member countries without restrictions, although VAT 
and excise duty will normally still apply. If a UK company imports from 
outside the EU, it may have to comply with import licensing require-
ments and with common customs tariffs that apply across the EU. Apart 
from the general restrictions concerning materials that are deleterious 
to health and safety and the environment, there are no legal restric-
tions or controls that apply exclusively to importing construction 
equipment.  It is not known at present whether the UK will remain a 
member of the customs union following the UK’s exit from the EU on 
31 December 2020.

PROJECTS

General government authorisation

24 What government authorisations must investors or 
owners obtain prior to constructing or directly or indirectly 
transferring or acquiring a renewable energy project?

The Planning Act 2008 sets out the regime for planning authorisations 
for energy infrastructure projects in England and Wales which fall 
within the category of ‘nationally significant infrastructure projects’. 
Such projects require the issuance of Development Consent Orders 
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(DCO). The applicable thresholds to determine whether a renew-
able project is a nationally significant infrastructure project is more 
than 50MW onshore and more than 100MW offshore. Applications for 
DCO are made to and publicly examined by the Planning Inspectorate, 
which then makes a recommendation to the Secretary of State for the 
Department for Business, Energy and Industrial Strategy (BEIS). On a 
successful application, the DCO is awarded by BEIS.

In addition, consent under section 36 of the Electricity Act 1989 
is needed for offshore generating stations with a generating capacity 
of more than 1MW, but less than or equal to 100MW (section 36, 
Electricity Act 1989). Projects with a generating capacity of 50MW and 
less in England and Wales are consented under the Town and Country 
Planning Act 1990.

Depending on the type of plant, further authorisations such as 
relating to health and safety, environmental or nuclear specific matters 
may also be required from the appropriate regulator.

Offtake arrangements

25 What type of offtake arrangements are available and typically 
used for utility-scale renewables projects?

We have already mentioned the three main types of offtake arrange-
ments used for utility-scale renewables projects and the offtake 
counterparties: licensed suppliers (utility companies) under negoti-
ated power purchase agreements; the Low Carbon Contracts Company 
within the scope of the Contracts for Difference (CfD) arrangements; 
and commercial power purchase arrangements with corporate enti-
ties. In addition to those arrangements, the government has introduced 
the Offtaker of Last Resort (OLR) scheme, which aims to promote the 
availability of power purchase agreements (PPAs). It is intended as 
a last resort to help renewable generators who cannot get a power 
purchase agreement through the usual commercial means and is part 
of the government’s wider programme on Electricity Market Reform, 
which we have discussed above. The OLR scheme is only available to 
eligible CfD generators and provides an alternative route to markets 
for them by facilitating a backstop power purchase agreement between 
the generator and a licensed supplier under which the licensed supplier 
will buy the electricity purchased under the backstop power purchase 
agreement at a specified discount below the market reference price. In 
February 2020, Ofgem published the levelisation schedule for the year 
running from April 2020 to March 2021.

Procurement of offtaker agreements

26 How are long-term power purchase agreements procured 
by the offtakers in your jurisdiction? Are they the subject 
of feed-in tariffs, the subject of multi-project competitive 
tenders, or are they typically developed through the 
submission of unsolicited tenders?

The approach taken by UK offtakers and suppliers alike varies on the 
circumstances, depending on the nature of the project, the market 
generally or a range of other factors. Often offtakers choose to tender 
competitively, approaching multiple suppliers, allowing themselves 
optionality. Alternatively, and commonly used in the UK where a large 
number of applicants is expected, a ‘restricted procedure’ is used, a 
two-stage bidding process whereby suppliers respond to a notice in 
the Official Journal of the European Union, where large-scale public 
contracts are published. Bidders through this process will go through 
a pre- qualification stage initially, before being shortlisted and then 
selected following a second stage (if successful). For more complex 
long-term PPAs, a competitive dialogue or negotiation procedure may 
be used. With this type of procurement, a supplier will respond to an 
invitation to tender (or other call to competition), with selected bidders 

invited to further negotiate elements of their bid. Following these subse-
quent negotiations, bidders will then submit a revised tender, tailoring 
their bid to the purchaser once they have better visibility on their 
requirements.

Behind the dynamic between supplier and offtaker is the interplay 
between generator and supplier, and in particular, the OLR scheme, 
which is a government scheme that aims to promote the availability 
of power purchase agreements (PPAs). This operates alongside the 
CfD regime, which is one of the key policy measures to incentivise new 
low-carbon electricity generation. The provision of CfDs is intended to 
stabilise revenues for investors in low-carbon electricity generation 
projects such as renewables, by helping developers secure the large 
upfront capital costs for low-carbon infrastructure. For generators who 
may otherwise struggle to get a PPA, the OLR scheme is available to 
eligible investment contract CfD generators. The Ofgem scheme allows 
for a backstop power purchase agreement between the generator and a 
licensed supplier, achieved through a competitive auction process. The 
benefit for the purchaser is that they will be able to purchase at a speci-
fied discount below the market reference price, while the benefit for the 
generator is that they have a route to market, a genuine ‘last resort’.

Operational authorisation

27 What government authorisations are required to operate a 
renewable energy project and sell electricity from renewable 
energy projects?

A generation licence is required for the sale of electricity and this stipu-
lates compliance with the relevant industry codes. In particular, all 
licence holders (for example, transmission, generation, supply and distri-
bution) must be registered within the Balancing and Settlement Code.

Certain environmental, health and safety, and electricity quality 
measures must also be in place for the construction and operation of 
systems that generate and supply electricity (Electricity, Safety, Quality 
and Continuity Regulations 2002 (as amended)). These will depend on 
the relevant renewable project in question.

Decommissioning

28 Are there legal requirements for the decommissioning 
of renewable energy projects? Must these requirements 
be funded by a sinking fund or through other credit 
enhancements during the operational phase of a renewable 
energy project?

Sections 105 to 114 of the Energy Act 2004 introduced a decommis-
sioning scheme for offshore wind and marine energy installations. 
Under the terms of the Act, the Secretary of State may require a person 
who is responsible for one of these installations to submit (and eventu-
ally carry out) a decommissioning programme for the installation.

The Department of Energy and Climate Change stated that it 
believed that by imposing a legal obligation on businesses to prepare 
and carry out a decommissioning programme - and potentially requiring 
them to provide financial security - it had reduced the risk of businesses 
defaulting on their decommissioning liabilities, while maintaining a fine 
balance so as not to hinder the development of offshore renewable 
energy installations.

Sections 69 to 71 of the Energy Act 2008 introduced three new 
provisions into the offshore renewables decommissioning regime. 
These provisions did not change the overriding policy governing the 
decommissioning of offshore renewable energy installations, but were 
intended to help provide greater clarity to developers, and greater 
protection to taxpayers. In summary, the Energy Act 2008 introduced 
the following changes:
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• information requirements: the Secretary of State was given greater 
powers to request information from developers when taking a deci-
sion on whether or not to approve a decommissioning programme. 
The requested information could be operational or financial;

• parent and associate companies: the Energy Act 2008 introduced 
provisions seeking to ensure a clearer legal framework for the 
rights and obligations of those companies associated with a devel-
oper of an offshore renewable energy installation. The provisions 
clarified that where a developer of an offshore renewable energy 
installation is directly controlled by another company, such as a 
parent or associate company, the Secretary of State has the discre-
tionary power to issue them with a decommissioning notice; and

• Insolvency protection: provisions were introduced to measure ring-
fencing of amounts set aside for decommissioning purposes with a 
view to ensuring that such funds are insolvency remote.

TRANSACTION STRUCTURES

Construction financing

29 What are the primary structures for financing the 
construction of renewable energy projects in your 
jurisdiction?

As with all energy and infrastructure projects, the financing structure 
for renewable energy projects depends on the nature of the client and 
the type of project. In a straightforward project, for example, the funding 
may come from a combination of equity investment or debt finance 
(including in some cases, mezzanine finance), through a single lender 
or multiple lenders and on a non or limited recourse basis.

Senior lenders can include commercial banks familiar with project 
financings, export credit agencies, multilaterals such as the European 
Investment Bank or the International Finance Corporation and, in UK 
renewables projects, the Green Investment Bank. The scope of the 
Green Investment Bank’s activities are yet to be seen following its 
recent acquisition by Macquarie.

We have also seen private equity funds taking construction risk 
and providing additional funding ranking senior to pure equity, which 
can be contributed at a senior or mezzanine level (depending on the 
particular project).

Where there are unproven technologies or other uncommon risks 
traditional financiers are not willing to take, or where the use of tradi-
tional project financing would prove too expensive, certain other sources 
of funding have been available, such as the EU NER 300 fund, (no further 
funds will be available for this programme and any unspent EU NER 300 
have been directed to the new Innovation Fund), direct grants from the 
government and, in Scotland, the Energy Investment Fund administered 
by the Scottish Investment Bank.

Operational financing

30 What are the primary structures for financing operating 
renewable energy projects in your jurisdiction?

Once the ‘risky’ construction phase period has ended and projects are 
operational, further financing structures become available in addition to 
those described above. Examples of these are refinancing of construc-
tion phase bank financings by way of capital market instruments and 
institutional investors such as pension and insurance funds who do not 
customarily have an appetite for construction risk, but who look favour-
ably at long-term debt financings with proven and stable cash flows.

UPDATE AND TRENDS

Recent developments

31 Describe any market trends with respect to development, 
financing or operation in the renewables sector or other 
pertinent matters.

At present, the impact of the covid-19 pandemic on renewable energy 
prices in the UK is uncertain. In the short-term, construction-stage 
projects will be impacted by travel restrictions and supply-chain disrup-
tions, with potential delays to the start of commercial operations. 
Lenders will continue to closely monitor the impact of delays on their 
financings. It is unclear how the pandemic will affect the development of 
new renewable projects and long-term developments.

32 Describe any notable pending or anticipated legislative 
proposals.

The approach taken by UK offtakers and suppliers alike varies on the 
circumstances, depending on the nature of the project, the market 
generally or a range of other factors. Often offtakers choose to tender 
competitively, approaching multiple suppliers, allowing themselves 
optionality. Alternatively, and commonly used in the UK where a large 
number of applicants is expected, a ‘restricted procedure’ is used, a 
two-stage bidding process whereby suppliers respond to a notice in 
the Official Journal of the European Union, where large-scale public 
contracts are published. Bidders through this process will go through 
a pre-qualification stage initially, before being shortlisted and then 
selected following a second stage (if successful). For more complex 
long-term power purchase agreements (PPAs), a competitive dialogue 
or negotiation procedure may be used. With this type of procurement, a 
supplier will respond to an invitation to tender (or other call to competi-
tion), with selected bidders invited to further negotiate elements of their 
bid. Following these subsequent negotiations, bidders will then submit a 
revised tender, tailoring their bid to the purchaser once they have better 
visibility on their requirements.

Behind the dynamic between supplier and offtaker is the inter-
play between generator and supplier, and in particular, the  Offtaker 
of Last Resort (OLR)  scheme, alongside the  Contracts for Difference 
(CfD), regime, which helps developers secure the large upfront capital 

John Dewar
jdewar@milbank.com

Seyda Duman
sduman@milbank.com

10 Gresham Street
London
EC2V 7JD
United Kingdom
Tel:  +44 20 7615 3000
Fax: +44 20 7615 3100
www.milbank.com

© Law Business Research 2020



Milbank LLP United Kingdom

www.lexology.com/gtdt 103

costs for low-carbon infrastructure . For generators who may otherwise 
struggle to get a PPA, the OLR scheme is available to eligible invest-
ment contract CfD generators. The Ofgem scheme allows for a backstop 
power purchase agreement between the generator and a licensed 
supplier, achieved through a competitive auction process. The benefit 
for the purchaser is that they will be able to purchase at a specified 
discount below the market reference price, while the benefit for the 
generator is that they have a route to market, a genuine ‘last resort’.

© Law Business Research 2020



Also available digitally

lexology.com/gtdt

Renew
able Energy 2021

Other titles available in this series

Acquisition Finance

Advertising & Marketing

Agribusiness

Air Transport

Anti-Corruption Regulation

Anti-Money Laundering

Appeals

Arbitration

Art Law

Asset Recovery

Automotive

Aviation Finance & Leasing

Aviation Liability

Banking Regulation

Business & Human Rights

Cartel Regulation

Class Actions

Cloud Computing

Commercial Contracts

Competition Compliance

Complex Commercial Litigation

Construction

Copyright

Corporate Governance

Corporate Immigration

Corporate Reorganisations

Cybersecurity

Data Protection & Privacy

Debt Capital Markets

Defence & Security 

Procurement

Dispute Resolution

Distribution & Agency

Domains & Domain Names

Dominance

Drone Regulation

e-Commerce

Electricity Regulation

Energy Disputes

Enforcement of Foreign 

Judgments

Environment & Climate 

Regulation

Equity Derivatives

Executive Compensation & 

Employee Benefits

Financial Services Compliance

Financial Services Litigation

Fintech

Foreign Investment Review

Franchise

Fund Management

Gaming

Gas Regulation

Government Investigations

Government Relations

Healthcare Enforcement & 

Litigation

Healthcare M&A

High-Yield Debt

Initial Public Offerings

Insurance & Reinsurance

Insurance Litigation

Intellectual Property & Antitrust

Investment Treaty Arbitration

Islamic Finance & Markets

Joint Ventures

Labour & Employment

Legal Privilege & Professional 

Secrecy

Licensing

Life Sciences

Litigation Funding

Loans & Secured Financing

Luxury & Fashion

M&A Litigation

Mediation

Merger Control

Mining

Oil Regulation

Partnerships

Patents

Pensions & Retirement Plans

Pharma & Medical Device 

Regulation

Pharmaceutical Antitrust

Ports & Terminals

Private Antitrust Litigation

Private Banking & Wealth 

Management

Private Client

Private Equity

Private M&A

Product Liability

Product Recall

Project Finance

Public M&A

Public Procurement

Public-Private Partnerships

Rail Transport

Real Estate

Real Estate M&A

Renewable Energy

Restructuring & Insolvency

Right of Publicity

Risk & Compliance Management

Securities Finance

Securities Litigation

Shareholder Activism & 

Engagement

Ship Finance

Shipbuilding

Shipping

Sovereign Immunity

Sports Law

State Aid

Structured Finance & 

Securitisation

Tax Controversy

Tax on Inbound Investment

Technology M&A

Telecoms & Media

Trade & Customs

Trademarks

Transfer Pricing

Vertical Agreements

ISBN 978-1-83862-396-8

© Law Business Research 2020




