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On March 25, 2020, the Securities and Exchange Commission (“SEC”) published CF Disclosure Guidance: 
Topic No. 9 (the “Disclosure Release”) to provide guidance to registrants regarding their disclosure 
obligations with respect to the impact of coronavirus disease 2019 (“COVID-19”) on their operations1.  

The Disclosure Release encourages registrants to assess the continued effects of COVID-19 on their 
operations when considering appropriate public disclosures regarding related risks, including how the 
company and management are responding to them, in a way that is specific to a company’s situation in 
order to allow investors to evaluate the current and expected impact of COVID-19 on the company’s 
operations. Key points from the Disclosure Release, and practical considerations that public companies 
may consider in light of the Disclosure Release, are summarized below. 

Assessing and Disclosing the Evolving Impact of COVID-19 

In order to aid registrants with their assessment of their disclosure obligations with respect to risks related 
to COVID-19, the Disclosure Release provides a non-exhaustive list of questions for public companies to 
consider, including:   
 

• the impact of COVID-19 on the company’s financial condition and results of operations; 

• the expected near- and long-term impact of COVID-19 on the company’s future operating results; 

• the impact of COVID-19 on the company’s capital and financial resources, including overall liquidity 

position and outlook, and the company’s ability to remain in compliance with the covenants of its 

credit agreements; 

• the effect of COVID-19 on the company’s financial statements (balance sheet assets, material 

impairments, allowances for credit losses, etc.); 

• the effect of remote work arrangements on the company’s financial reporting systems, internal 

control over financial reporting and disclosure controls and procedures; 

• any potential challenges in implementing business continuity plans; 

• any material effect of COVID-19 on demand for the company’s products or services; 

• any material adverse impact of COVID-19 on the company’s supply chain or methods used for 

distribution of its products or services; 

• the effect of COVID-19 on the company’s human capital resources and productivity; and 

• the impact of COVID-19-related travel restrictions on the company’s business operations and ability 

to achieve its business goals. 

 
 
 
1 See “CF Disclosure Guidance: Topic No. 9,” Division of Corporation Finance of the Securities and Exchange 
Commission, (March 25, 2020), available at https://www.sec.gov/corpfin/coronavirus-covid-19.  

https://www.sec.gov/corpfin/coronavirus-covid-19
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Assessing the Need to Update Risk Factors and Forward-Looking Statements as 
Circumstances Change  
 
The Disclosure Release also reminds registrants that disclosure should remain timely and notes that 
registrants should “proactively revise and update disclosures as facts and circumstances change.” In light 
of this, to the extent that registrants have previously released disclosure regarding the possible impact of 
COVID-19 on their operations, but subsequent developments that have caused those risks to materially 
change or have caused new risks to emerge, registrants should assess whether there is a need to file a 
Current Report on Form 8-K or Form 6-K to disclose those material changes or new risks. 

For example, given the rapid spread of COVID-19 in the United States over the course of March and early 
April 2020, and related quarantine measures that have been imposed in some states and elsewhere as a 
result, registrants with a December 31 fiscal year-end who filed Annual Reports on Form 10-K or Form 20-
F for the fiscal year ended December 31, 2019 in February 2020 may consider updating their risk disclosure 
if these developments have materially changed the risks they had previously faced or anticipated at the 
time of those filings. 

Registrants should also consider whether there have been any material developments such that any 
previous risk disclosure that focused solely on speculative, forward-looking risks should be supplemented 
with discussions of the actual impact that COVID-19 has had on such registrants’ operations now that those 
impacts are being experienced, as well as steps the registrants have taken to address that impact. 
Facebook, Inc.’s $100 million agreement with the SEC in July 2019 to settle the SEC’s charge that 
Facebook had made misleading disclosures by disclosing only the hypothetical risk of the misuse of user 
data – when Facebook knew that third-party developer Cambridge Analytica had, in fact, already misused 
Facebook user data – demonstrates the importance of maintaining current and accurate disclosures of 
material business risks.2 

Disclosing Liquidity- and Financing-Related Developments  
 
Among the questions the SEC encourages companies to assess in the Disclosure Release, and that is of 
increasing importance to many registrants, is whether any material liquidity deficiencies have been 
identified and, if so, what course of action the company has taken or proposes to take to remedy such 
deficiencies. Beyond discussing these considerations in the context of their Management’s Discussion and 
Analysis in periodic reports, registrants should also assess whether they should file a Current Report on 
Item 2.03 of Form 8-K to disclose any draws on existing revolving credit facilities to address any material 
liquidity needs3. To the extent registrants facing financial difficulties have had their ratings outlook changed 
to negative or have had their ratings downgraded, they should also assess whether the downgrade might 
impact their existing debt agreements and, in turn, negatively affect their liquidity such that disclosure would 
be merited in their next Management’s Discussion and Analysis in periodic reports. 

Similarly, registrants who have obtained waivers with respect to interest payments or other payment 
obligations under their existing debt agreements in order to strengthen their near-term liquidity may also 
consider whether to disclose such waivers in a Current Report on Item 1.01 of Form 8-K to the extent such 
waiver is an “amendment of [the debt agreement] that is material to the registrant” for purposes of the 
instructions to Item 1.01 of Form 8-K. Companies who are unable to make interest or maturity payments 
on their outstanding indebtedness, triggering an acceleration of that indebtedness, would be required to 
provide notice of that event under Item 2.04 of Form 8-K once the indebtedness has been accelerated. 

 
 
 
2 See “Facebook to Pay $100 Million for Misleading Investors About the Risks It Faced From Misuse of User Data” 
(July 24, 2019), available at https://www.sec.gov/news/press-release/2019-140. 
3 Item 2.03 of Form 8-K requires disclosure of direct financial obligations that are material to registrants. Materiality is 
a “facts and circumstances determination” that requires a company to assess the terms and amount of the obligation, 
in addition to other facts including the financing obligation’s impact on the company’s liquidity and debt capacity. See 
Question 107.02 of “Exchange Act Form 8-K (Compliance & Disclosure Interpretations)” (December 22, 2017), 
available at https://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm. 

https://www.sec.gov/news/press-release/2019-140
https://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm
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Limited Accommodation for Non-GAAP Financial Measures Reconciled to Estimates in 
Upcoming Earnings Releases  
 
The Disclosure Release also provides for a limited accommodation for certain non-GAAP financial 
measures that companies may consider including in upcoming earnings releases. Acknowledging that the 
impact of COVID-19 may result in “instances where a GAAP financial measure is not available at the time 
of the earnings release” as a result of “COVID-19-related adjustments that may require additional 
information and analysis to complete,” the release notes that the Division of Corporation Finance of the 
SEC would not object if such non-GAAP financial measures were reconciled to preliminary GAAP results 
that either include “provisional amount(s) based on a reasonable estimate, or a range of reasonably 
estimable GAAP results,” rather than actual GAAP results.  

This accommodation is limited to earnings releases, and does not extend to filings in which GAAP financial 
statements are required, including Annual Reports on Form 10-K or Quarterly Report on Form 10-Q, in 
which companies must still reconcile non-GAAP financial measures to actual GAAP results rather than to 
provisional amounts based on reasonable estimates or a range of reasonably estimable GAAP results. 

In addition, the Disclosure Release notes that presentation in earnings releases of non-GAAP financial 
measures that are reconciled to provisional amounts or a range of reasonably estimable results should be 
limited to non-GAAP financial measures used to report financial results to the Board of Directors. The 
Disclosure Release also notes that companies should present non-GAAP financial measures and 
performance metrics “for the purpose of sharing with investors how management and the Board are 
analyzing the current and potential impact of COVID-19,” and not solely for “presenting a favorable view of 
the company.” 

Even in light of this limited accommodation, companies should continue to comply with the SEC’s existing 
guidance with respect to the use of non-GAAP financial measures. For example, the SEC reiterates in the 
Disclosure Release the requirement under Item 10(e)(1)(i) of Regulation S-K that non-GAAP financial 
measures not be disclosed more prominently than the most directly comparable GAAP financial measures 
or range of GAAP measures4. The SEC also directs companies who rely on the release to present non-
GAAP financial measures that are reconciled to provisional amounts or estimated results to explain “why 
the line item(s) or accounting is incomplete, and what additional information or analysis may be needed to 
complete the accounting.” Furthermore, as a general matter, all companies who present non-GAAP 
financial measures or performance metrics to adjust for or explain the impact of COVID-19 (regardless of 
whether those measures or metrics are reconciled to provisional, estimated or actual GAAP results) should 
also explain “why management finds the measure or metric useful and how it helps investors assess the 
impact of COVID-19 on the company’s financial position and results of operations.” 

Avoiding Selective Dissemination of Material Non-Public Information  
 
The Disclosure Release also includes a reminder that public companies should disseminate material 
information broadly to the public, rather than selectively only to certain investors. Given the increased 
likelihood of inbound investor inquiries regarding the impact of COVID-19 on companies’ operations, and 
the speed of COVID-19-related developments over the past month (which may continue to rapidly develop 
going forward), companies should be especially cautious about making selective disclosures to specific 
groups of investors, and should consider referring such inquiries to existing public disclosures or 
supplementing their existing public disclosures by, for example, making Regulation FD disclosures under 

 
 
 
4 Under previous SEC guidance, examples of disclosure of non-GAAP measures being “more prominent” than the 
comparable GAAP measures include, among numerous other examples: presenting a full income statement of non-
GAAP measures or presenting a full non-GAAP income statement when reconciling non-GAAP measures to the most 
directly comparable GAAP measures; omitting comparable GAAP measures from an earnings release headline or 
caption that includes non-GAAP measures; or providing discussion and analysis of a non-GAAP measure without a 
similar discussion and analysis of the comparable GAAP measure in a location with equal or greater prominence. 
See, e.g., Question 102.10 of “Non-GAAP Financial Measures (Compliance & Disclosure Interpretations)” (April 4, 
2018), available at https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm. 

https://www.sec.gov/divisions/corpfin/guidance/nongaapinterp.htm
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Item 7.01 of Form 8-K, to the extent there are new material developments that they wish to disclose but 
have not otherwise been required to disclose under Form 8-K. 

 

* * * 

 

Global Capital Markets Group 

Please feel free to discuss any aspects of this Client Alert with your regular Milbank contacts or any of the 
members of our Global Capital Markets Group. 
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“Client Alerts” under “News.” 

This Client Alert is a source of general information for clients and friends of Milbank LLP. Its content should 
not be construed as legal advice, and readers should not act upon the information in this Client Alert without 
consulting counsel.  

For additional insights related to business and legal implications as a result of COVID-19, please visit our 
Knowledge Center.   
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