
 

 

Milbank.com 1 
 

Tax Group Client Alert: Potential PTC and 
ITC Extension  

On the evening of December 15, the House and Senate Congressional leaders 

announced two pieces of draft legislation that would affect the tax credits available for 

renewable energy projects.  The first is entitled the Protecting Americans from Tax 

Hikes Act of 2015 (the “Tax Extenders Bill”).1  The other bill, which was announced 

shortly after midnight, the Consolidated Appropriations Act of 2016 (the “Omnibus 

Bill”),2 is a comprehensive $1.15 trillion spending bill to fund the federal government in 

fiscal year 2016.  

 

The Omnibus Bill would extend the production tax credit (“PTC”) on its present terms, 

with the changes noted below, for five years, making projects for which construction 

commenced prior to 2020 eligible for the credit.  This extension would be at some cost, 

as the PTC would be phased out over the last three years, i.e., projects for which 

construction commenced in 2017 would face a 20% reduction in the amount of the 

available credit and those that commence construction in 2018 and 2019 would face 

reductions of 40% and 60%, respectively.3  The Omnibus Bill would also extend by five 

years the date at which the investment tax credit (“ITC”) reduces to 10% and would 

replace the prior “placed in service” requirement with a “beginning of construction” 

requirement.  Like the PTC, there is a phase out of the ITC:  subject to the placed in 

service deadline described below, the ITC for projects the construction of which 

commences before January 1, 2020 would equal 30% of eligible costs.  Projects for 

which construction commences in 2020 would be eligible for an ITC of 26% and those 

construction of which commences in 2021 would be eligible for an ITC of 22%.  

Additionally, in all cases the available ITC would be reduced to 10% of the cost of 

eligible property if the project is not placed in service before January 1, 2024.    

 

The Tax Extenders Bill would extend the availability of PTCs and ITCs in lieu of PTCs 

for most renewables (including wind facilities but excluding solar property) without 

 
1 Rules Comm. Print 114-40, H.R. Amendment to Senate comments to H.R. 2029. 

2 P.L. No. 114-53. 

3 P.L. No. 114-53 at Division P §  301 Extension and Phaseout of Credits for Wind Facilities. 
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change to projects the construction of which commence before January 1, 2017.  The 

Tax Extenders Bill would not extend the December 31, 2016 date by which solar 

projects must be placed in service in order to qualify for the 30% ITC or otherwise 

extend the January 1, 2017 date on which the ITC for solar property reduces to 10%. 

 

The next step is to see if the Omnibus Bill can garner enough support in the House of 

Representatives and the Senate to pass those houses.  If the extender bill is passed, it is 

expected that President Obama will sign it into law.  Congress is scheduled to vote on 

the Tax Extenders Bill on December 17th.  The Omnibus Bill will be voted on during the 

last business day of legislation this year, December 18th, which leaves the President 

only a brief window of time to sign the legislation prior to the expiration of government 

funding on December 22nd.  If the Omnibus Bill passes Congress, it would supersede 

the Tax Extenders Bill.  
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TAX GROUP 

Please feel free to discuss any 
aspects of this Client Alert with 
your regular Milbank contacts or 
any of the members of our  
Tax Group. 

If you would like copies of our 
other Client Alerts, please visit 
our website at www.milbank.com 
and choose “Client Alerts” under 
“News.” 

This Client Alert is a source of 
general information for clients 
and friends of Milbank, Tweed, 
Hadley & McCloy LLP. Its content 
should not be construed as legal 
advice, and readers should not 
act upon the information in this 
Client Alert without consulting 
counsel. 
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