The International Comparative Legal Guide to:

Lending & Secured Finance 2018

6th Edition

A practical cross-border insight into lending and secured finance

Published by Global Legal Group, with contributions from:

Advokatfirmaet CLP DA

Ali Budiardjo, Nugroho, Reksodiputro
Allen & Overy LLP

Anderson Mori & Tomotsune

Asia Pacific Loan Market Association (APLMA)
BPSS Attorneys at Law

Cadwalader, Wickersham & Taft LLP
Carey Olsen

Carey

Cordero & Cordero Abogados
Criales & Urcullo

Cuatrecasas

Davis Polk & Wardwell LLP
Debevoise & Plimpton LLP

Dechert LLP

Dillon Eustace

Drew & Napier LLC

E & G Economides LLC

Fellner Wratzfeld & Partners
Ferraiuoli LLC

Freshfields Bruckhaus Deringer LLP
Fried, Frank, Harris, Shriver & Jacobson LLP
Gabinete Legal Angola Advogados
Gonzalez Calvillo, S.C.

Holland & Knight LLP

HSA Advocates

HSBC

IKT Law Firm

Jadek & Pensa

JPM Jankovic Popovic Mitic
Kabraji & Talibuddin

King & Wood Mallesons
Laga

Latham & Watkins LLP

Lee and Li, Attorneys-at-Law
Lloreda Camacho & Co.
Loan Market Association
Loan Syndications and Trading Association
Macesic & Partners LLC
Maples and Calder

Marval, O'Farrell & Mairal
McMillan LLP

Milbank, Tweed, Hadley & McCloy LLP
Montel&Manciet Advocats
Moore & Van Allen PLLC
Morgan, Lewis & Bockius LLP

Morrison & Foerster LLP &

Nielsen Ngrager Law Firm LLP :

L Mgy
W ry

Nixon Peabody LLP

Orrick Herrington & Sutcliffe LLP
Pestalozzi Attorneys at Law Ltd
Pinheiro Neto Advogados

PLMJ

Proskauer Rose LLP

Rodner, Martinez & Asociados
Sardelas Liarikos Petsa Law Firm
Shearman & Sterling LLP
Skadden, Arps, Slate, Meagher & Flom LLP
Skubla & Partneri s.ro.

SZA Schilling, Zutt & Anschutz
Rechtsanwaltsgesellschaft mbH
Trofin & Asociatii

TTA — Sociedade de Advogados
Unicase Law Firm

Wakefield Quin Limited

White & Case LLP

Wildgen

Willkie Farr & Gallagher LLP

Lsr¥x 9l9

global legal group



1 Loan Syndications and Trading: An Overview of the Syndicated Loan Market — Bridget Marsh &
Theodore Basta, Loan Syndications and Trading Association 1

global legal group 2 Loan Market Association — An Overview — Nigel Houghton, Loan Market Association 6

3 Asia Pacific Loan Market Association — An Overview — Katy Chan,

Asia Pacific Loan Market Association (APLMA) 11
Thomas Mellor, Morgan,
Lewis & Bockius LLP

Florjan Osmani . . . . X
4 An Introduction to Legal Risk and Structuring Cross-Border Lending Transactions —

Oliver Smith Thomas Mellor & Marcus Marsh, Morgan, Lewis & Bockius LLP 15
5 Global Trends in the Leveraged Loan Market in 2017 — Joshua W. Thompson & Caroline Leeds Ruby,
Toni Hayward Shearman & Sterling LLP 20
6  Avoiding Traps When Documenting Make-Whole Premiums for Term Loans — Meyer C. Dworkin &
Carf’line Collingwood, Samantha Hait, Davis Polk & Wardwell LLP 26
Suzie Levy
7 Commercial Lending in a Changing Regulatory Environment: 2018 and Beyond —
Dror Levy Bill Satchell & Sara Lenet, Allen & Overy LLP 31
8 Acquisition Financing in the United States: 2018... Continued Growth — Geoffrey Peck &
Alan Falach Mark Wojciechowski, Morrison & Foerster LLP 38
Rory Smith 9 A Comparative Overview of Transatlantic Intercreditor Agreements — Lauren Hanrahan &
Suhrud Mehta, Milbank, Tweed, Hadley & McCloy LLP 43
Global Legal Group Ltd. 10 A Comparison of Key Provisions in U.S. and European Leveraged Loan Agreements —
59 Tanner Street Sarah M. Ward & Mark L. Darley, Skadden, Arps, Slate, Meagher & Flom LLP 50
London SE1 3PL, UK
Tel: +44 20 7367 0720 11 The Global Subscription Credit Facility and Fund Finance Markets — Key Trends and Forecasts —
Fax: +44 20 7407 5255 Michael C. Mascia & Wesley A. Misson, Cadwalader, Wickersham & Taft LLP 61
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk 12 Recent Developments in U.S. Term Loan B — Denise Ryan & David Almroth,
Freshfields Bruckhaus Deringer LLP 64

F&F Studio Desi
udio Besign 13 The Growth of European Covenant Lite — James Chesterman & Jane Summers, Latham & Watkins LLP 70

iStockphoto 14 Yankee Loans and Cross-Border Loans — Recent Developments — Alan Rockwell & Judah Frogel,
Allen & Overy LLP 73
Stephens & George 15 Debt Retirement in Leveraged Financings — David A. Brittenham & Scott B. Selinger,
Print Group ; 5
April 2018 Debevoise & Plimpton LLP 82

Copyright © 2018 16 Analysis and Update on the Continuing Evolution of Terms in Private Credit Transactions —

Global Legal Group Ltd. Sandra Lee Montgomery & Benjamin E. Rubin, Proskauer Rose LLP 88

All rights reserved

No photocopying 17 Know Your Client: Adopting a Holistic Approach to Law Firm Representation —

Kelli Keenan & Shafiq Perry, HSBC 95
ISBN 978-1-912509-02-7
ISSN 2050-9847 18 Law of Astana International Financial Centre: Key Considerations —
Colby Jenkins, Moore & Van Allen PLLC & Saniya Perzadayeva, Unicase Law Firm 99
19 Trade Finance on the Blockchain: 2018 Update — Josias Dewey, Holland & Knight LLP 102

20 Trends in the Expanding Global Private Credit Market: What to Expect for 2018 and Beyond —

Jeff Norton & Scott Zimmerman, Dechert LLP 108
21 Replacing LIBOR: the Countdown to 2022 — Alexandra Margolis & Richard Langan,
Nixon Peabody LLP 112
22 Investment Grade Acquisition Financing Commitments — Julian S.H. Chung & Stewart A. Kagan,
Fried, Frank, Harris, Shriver & Jacobson LLP 119
,‘ ‘ ::Fcp;‘:]d 23 Acquisition Finance in Latin America: Navigating Diverse Legal Complexities in the Region —
u oo etk and Sabrena Silver & Carlos Viana, White & Case LLP 124
'-::5555 [rm—— 24 The Mid-Market and Beyond — Mark Fine & Sebastian FitzGerald,
Willkie Farr & Gallagher LLP 130

Continued Overleaf ==»>——

Further copies of this book and others in the series can be ordered from the publisher. Please call +44 20 7367 0720

This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.

Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice. Full legal advice should be taken from a qualified
professional when dealing with specific situations.

WWW.ICLG.COM



global legal group

25

26

27
28
29
30
31
32

33

34
35
36
37
38
39
40

41
)
43

44
45
46
47

48

49
50
51
52

53
54

55
56
57
58
59
60

61
62
63
64
65

Andorra

Angola

Argentina
Australia
Austria
Belgium
Bermuda

Bolivia

Brazil

British Virgin Islands
Canada

Cayman Islands
Chile

China

Colombia

Costa Rica

Croatia
Cyprus

Denmark

England
Finland
France

Germany

Greece

Hong Kong
Hungary
India

Indonesia

Ireland

Italy

Ivory Coast
Japan
Jersey
Luxembourg
Mexico

Mozambique

Norway
Pakistan
Portugal
Puerto Rico

Romania

Montel&Manciet Advocats: Maitena Manciet Fouchier &
Liliana Ranaldi Gonzalez

Gabinete Legal Angola Advogados / PLMJ: Bruno Xavier de Pina &
Jodo Bravo da Costa

Marval, O’Farrell & Mairal: Juan M. Diehl Moreno & Diego A. Chighizola
King & Wood Mallesons: Yuen-Yee Cho & Elizabeth Hundt Russell
Fellner Wratzfeld & Partners: Markus Fellner & Florian Kranebitter

Laga: Werner Van Lembergen & Laurent Godts

Wakefield Quin Limited: Erik L. Gotfredsen & Jemima Fearnside

Criales & Urcullo: Andrea Mariah Urcullo Pereira &
Daniel Mariaca Alvarez

Pinheiro Neto Advogados: Ricardo Simdes Russo &
Leonardo Baptista Rodrigues Cruz

Maples and Calder: Michael Gagie & Matthew Gilbert

McMillan LLP: Jeff Rogers & Don Waters

Maples and Calder: Tina Meigh

Carey: Diego Peralta

King & Wood Mallesons: Jack Wang & Stanley Zhou

Lloreda Camacho & Co.: Santiago Gutiérrez & Juan Sebastian Peredo

Cordero & Cordero Abogados: Hernan Cordero Maduro &
Ricardo Cordero B.

Macesic & Partners LLC: Ivana Manovelo & Anja Grbes
E & G Economides LLC: Marinella Kilikitas & George Economides

Nielsen Nerager Law Firm LLP: Thomas Melchior Fischer &
Brian Jergensen

Allen & Overy LLP: David Campbell & Oleg Khomenko
White & Case LLP: Tanja Tornkvist & Krista Rekola
Orrick Herrington & Sutcliffe LLP: Emmanuel Ringeval & Cristina Radu

SZA Schilling, Zutt & Anschiitz Rechtsanwaltsgesellschaft mbH:
Dr. Dietrich F. R. Stiller & Dr. Andreas Herr

Sardelas Liarikos Petsa Law Firm: Panagiotis (Notis) Sardelas &
Konstantina (Nantia) Kalogiannidi

King & Wood Mallesons: Richard Mazzochi & David Lam
BPSS Attorneys at Law: Eszter David & Gergely Stanka
HSA Advocates: Anjan Dasgupta & Harsh Arora

Ali Budiardjo, Nugroho, Reksodiputro: Theodoor Bakker &
Ayik Candrawulan Gunadi

Dillon Eustace: Conor Houlihan & Richard Lacken

Allen & Overy Studio Legale Associato: Stefano Sennhauser &
Gian Luca Coggiola

IKT Law Firm: Annick Imboua-Niava & Osther Henri Tella
Anderson Mori & Tomotsune: Taro Awataguchi & Yuki Kohmaru
Carey Olsen: Robin Smith & Laura McConnell

Wildgen: Michel Bulach & Giuseppe Cafiero

Gonzalez Calvillo, S.C.: José Ignacio Rivero Andere

TTA — Sociedade de Advogados / PLMJ: Nuno Morgado Pereira &
Gongalo dos Reis Martins

Advokatfirmaet CLP DA: Ragnhild Steigberg
Kabraji & Talibuddin: Maheen Faruqui & Zara Tariq
PLMIJ: Gongalo dos Reis Martins

Ferraiuoli LLC: José Fernando Rovira-Rullan

Trofin & Asociatii: Valentin Trofin & Mihaela Spiridon

134

140
147
156
165
175
181

189

196
205
212
222
229
236
243

250
258
266

274
281
290
298

309

318
326
333
342

353
361

370
378
384
392
402
410

417
425
433
440
447
454



global legal group

66 Russia Morgan, Lewis & Bockius LLP: Grigory Marinichev & Alexey Chertov
67 Serbia JPM Jankovic Popovic Mitic: Nenad Popovic & Janko Nikolic

68 Singapore Drew & Napier LLC: Blossom Hing & Renu Menon

69 Slovakia Skubla & Partneri s.r.0.: Marian Sulik & Zuzana Moravéikova Kolenova
70 Slovenia Jadek & Pensa: Andraz Jadek & Ziga Urankar

71 South Africa Allen & Overy LLP: Lionel Shawe & Lisa Botha

72 Spain Cuatrecasas: Manuel Follia & Maria Lérida

73 Sweden White & Case LLP: Carl Hugo Parment & Tobias Johansson

74 Switzerland Pestalozzi Attorneys at Law Ltd: Oliver Widmer & Urs Kloti

75 Taiwan Lee and Li, Attorneys-at-Law: Hsin-Lan Hsu & Cyun-Ren Jhou

76 United Arab Emirates Morgan, Lewis & Bockius LLP: Ayman A. Khaleq & Amanyjit K. Fagura
77 USA Morgan, Lewis & Bockius LLP: Thomas Mellor & Rick Eisenbiegler

78 Venezuela Rodner, Martinez & Asociados: Jaime Martinez Estévez

Welcome to the sixth edition of The International Comparative Legal Guide to: Lending &
Secured Finance.

This guide provides corporate counsel and international practitioners with a comprehensive
worldwide legal analysis of the laws and regulations of lending and secured finance.

It is divided into three main sections:

Three editorial chapters. These are overview chapters and have been contributed by the LSTA,
the LMA and the APLMA.

Twenty one general chapters. These chapters are designed to provide readers with an overview
of key issues affecting lending and secured finance, particularly from the perspective of a multi-
jurisdictional transaction.

Country question and answer chapters. These provide a broad overview of common issues in
lending and secured finance laws and regulations in 54 jurisdictions.

All chapters are written by leading lending and secured finance lawyers and industry specialists
and we are extremely grateful for their excellent contributions.

Special thanks are reserved for the contributing editor Thomas Mellor of Morgan, Lewis &
Bockius LLP for his invaluable assistance.

Global Legal Group hopes that you find this guide practical and interesting.

The International Comparative Legal Guide series is also available online at www.iclg.com.

Alan Falach LL.M.

Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk

464
472
479
489
496
505
515
525
532
541
550
563
574



Chapter 9

A Comparative Overview of
Transatlantic Intercreditor

Agreements

Milbank, Tweed, Hadley & McCloy LLP

Introduction

The intercreditor frameworks applicable to a given financing
structure in a particular market are often fairly settled, but in cross-
border financings for European borrowers or other financings
involving practitioners and business people in different parts of the
world, deal parties may have different expectations as to the key
intercreditor terms that ought to apply.

In this chapter, we will compare and contrast the key terms in U.S.
second lien and European second lien intercreditors and discuss the
blended approach taken in some recent intercreditor agreements for
financings of European companies in the U.S. syndicated bank loan
markets. Similar dynamics may be involved when documenting
intercreditor agreements involving other non-U.S. jurisdictions as
well, but for ease of reference, we will refer to these intercreditor
agreements as “Transatlantic Intercreditor Agreements”.

Assumptions

U.S. second lien intercreditors are predicated on two key
assumptions: first, that the business will be reorganised pursuant
to Chapter 11 of the United States Bankruptcy Code (Chapter 11);
and second, that the first lien lenders will receive the benefits of
a comprehensive guarantee and collateral package (including
shares, cash, receivables and tangible assets) pursuant to secured
transactions laws that effectively provide creditors with the ability
to take a security interest in “all assets” of the borrower and
guarantors. European second lien intercreditors, in contrast, (i)
assume that it is unlikely that the borrower and guarantors will be
reorganised in an orderly court-approved process and indeed more
likely that, since there is no pan-European insolvency regime (and
thus no pan-European automatic stay on enforcement of claims), the
intercreditor terms will have to function in the context of potentially
multiple and disparate insolvency proceedings (ideally outside of
insolvency proceedings altogether), and (ii) contemplate that not all
assets of the borrower and guarantors will be subject to the liens of
the first lien and second lien secured parties. As a result, one of the
key goals that European second lien intercreditors seek to facilitate
is a swift out-of-court, out-of-bankruptcy, enforcement sale (or
“pre-pack”) resulting in a financial restructuring where the business
is sold as a going concern on a “debt free basis”, with “out of the
money” junior creditors’ claims being released and so removed from
the financing structure.
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Overview

The first lien/second lien relationship in the U.S. closely resembles
the senior/second lien relationship in Europe; however, for the
reasons stated above, the key terms of U.S. second lien and
European second lien intercreditors have been constructed on the
basis of different assumptions, which therefore results in significant
intercreditor differences.

European second lien intercreditor agreements typically combine
claim subordination, payment blockages, lien subordination,
broad enforcement standstill provisions restricting the junior lien
creditors’ ability to take enforcement action (not only with respect
to collateral but also with respect to debt and guarantee claims)
and extensive release mechanics. U.S. second lien intercreditors
establish lien subordination, which regulates the rights of the U.S.
second lien creditors with respect to collateral only, and include an
enforcement standstill with respect to actions against collateral only.
U.S. second lien intercreditors do not generally include payment or
claim subordination and they rely heavily on waivers of the junior
lien creditors’ rights as secured creditors under Chapter 11.

European second lien intercreditors are often based on the Loan
Market Association’s form (the “LMA?”), but are negotiated on a
deal-by-deal basis. By contrast, there is no market standard first
lien/second lien intercreditor agreement in the U.S. As discussed
below, recent intercreditors for financings of European companies in
the U.S. syndicated bank loan markets vary even more significantly,
but common themes are emerging.

Key Terms of U.S. Second Lien Intercreditor
Agreements and European Second Lien
Intercreditor Agreements

1. Parties to the Intercreditor Agreement

U.S. second lien intercreditors are generally executed by the first
lien agent and the second lien agent and executed or acknowledged
by the borrower and, sometimes, the guarantors. Depending on
the flexibility negotiated by the borrower in the first lien credit
agreement and second lien credit agreement, the intercreditor
agreement may also allow for other future classes of first lien and
second lien debt permitted by the credit agreements to accede to
the intercreditor agreement. U.S. second lien intercreditors also
typically allow for refinancings of the first lien and second lien debt.

WWW .ICLG.COM
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Milbank, Tweed, Hadley & McCloy LLP

By contrast, the parties to European second lien intercreditors
generally include a longer list of signatories. In addition to the first
lien agent and lenders, the second lien agent and lenders and the
obligors, the obligors’ hedge providers, ancillary facility lenders, the
lenders of intra-group loans, the lenders of shareholder loans and the
security agent will execute a European-style intercreditor agreement.
The longer list of parties to European second lien intercreditors is
largely driven by the senior creditors’ need to ensure that, after
giving effect to the senior lenders’ enforcement, the borrower group
is free and clear of all claims (both secured and unsecured) against
the borrower and guarantors coupled with a desire to ensure that
any enforcement action by creditors is choreographed in a manner
which maximises recoveries for the senior secured creditors (and
thus indirectly for all creditors). With an increased number of
incurrence-based TLB deals having been executed, it has become
fairly common for refinancing and incremental debt to be permitted
in European deals. European intercreditors typically require such
debt to be subject to the intercreditor agreement even if (above a
certain threshold amount and subject to negotiation) it is unsecured.

Hedge obligations are generally included as first lien obligations
(and sometimes also as second lien obligations) under U.S. second
lien intercreditors, but hedge counterparties are not directly party
to U.S. second lien intercreditors. By accepting the benefits of the
first priority lien of the first lien agent, the hedge counterparties
receive the benefits of the first priority lien granted to the first lien
agent on behalf of all first lien secured parties (including the hedge
counterparties) and the hedge counterparties are deemed to agree
that the first lien security interests are regulated by the intercreditor
agreement and other loan documents. The hedge counterparties
under U.S. second lien intercreditors in syndicated bank financings
generally have neither the ability to direct enforcement actions nor
the right to vote their outstanding claims (including any votes in
respect of enforcement decisions).

Cash management obligations (e.g., treasury, depository,
overdraft, credit or debit card, electronic funds transfer and other
cash management arrangements) are often included as first lien
obligations under U.S. second lien intercreditors on terms similar to
the terms relating to the hedge obligations. By contrast, European
second lien intercreditors typically do not expressly contemplate
cash management obligations. In European financings, the cash
management providers would typically provide the cash management
services through ancillary facilities — bilateral facilities provided by
a lender in place of all or part of that lender’s unutilised revolving
facility commitment. Ancillary facilities are not a traditional feature
of U.S. credit facilities, although we do now see them included in
transatlantic financings. The providers of ancillary facilities would
be direct signatories of a European second lien intercreditor.

2. Enforcement

a. Enforcement Instructions

The first lien agent under a U.S. second lien intercreditor takes
instructions from the lenders holding a majority of the loans and
unfunded commitments under the first lien credit agreement, which
follows the standard formulation of required lenders in U.S. first
lien credit agreements. (Note, however, that the vote required to
confirm a plan of reorganisation in a Chapter 11 proceeding is a
higher threshold — at least two thirds in amount and more than one
half in number of the claims actually voting on the plan.)

The security agent under European second lien intercreditors,
however, takes instructions from creditors holding 66%% of the
sum of (i) the drawn and undrawn amounts under the senior credit
agreement, and (ii) any actual outstanding liabilities (plus any mark
to market value if the senior credit agreement has been discharged)
under any hedging arrangements.

WWW .ICLG.COM

Transatlantic Intercreditor Agreements

b. Enforcement Standstill Periods

U.S. second lien financings involve lien subordination as opposed to
payment (also referred to as debt or claim) and lien subordination.
The result of lien subordination is that only the proceeds of shared
collateral subject to the liens for the benefit of both the first lien
secured parties and second lien secured parties are applied to
repayment in full of the first lien obligations before the second
lien secured parties are entitled to receive any distribution of the
proceeds of the shared collateral, but the second lien secured parties
may receive other payments (such as payments of principal and
interest and payments from other sources, e.g., unencumbered
property) prior to the first lien obligations being paid in full. In the
context of U.S. obligors, it is unlikely, in practice, that there would
be substantial property that is unencumbered since the security
granted would likely pick up substantially all assets — in contrast to
a number of European obligors whose unencumbered assets may be
significant due to local law limitations.

Payment subordination requires the junior lien creditors to turnover
to the first lien secured parties all proceeds of enforcement received
from any source (including the proceeds of any unencumbered
property) until the first lien obligations are paid in full. In
consequence, the difference in recoveries between lien subordination
and payment subordination could be significant in a financing where
material assets are left unencumbered, as is likely in a financing in
which much of the credit support is outside the U.S.

U.S. second lien intercreditors prohibit the second lien agent from
exercising any of its rights or remedies with respect to the shared
collateral until expiration of the period ending 90 to 180 days after
notice delivered by the second lien agent to the first lien agent after
a second lien event of default or, in some cases, if earlier, second
lien acceleration. The standstill period becomes permanent to
the extent the first lien agent is diligently pursuing in good faith
an enforcement action against a material portion of the shared
collateral. An exercise of collateral remedies generally includes any
action (including commencing legal proceedings) to foreclose on the
second lien agent’s lien in any shared collateral, to take possession
of or sell any shared collateral or to exercise any right of set-off with
respect to any shared collateral, but the acceleration of credit facility
obligations is generally not an exercise of collateral remedies.

European second lien intercreditors typically contain a much broader
enforcement standstill provision than U.S. second lien intercreditors,
principally because there is no pan-European equivalent of the
Chapter 11 stay. The scope of the restricted enforcement actions
typically prohibits any acceleration of the second lien debt, any
enforcement of payment of, or action to collect, the second lien debt,
and any commencement or joining in with others to commence any
insolvency proceeding, any commencement by the second lien agent
or second lien creditors of any judicial enforcement of any of the
rights and remedies under the second lien documents or applicable
law, whether as a secured or an unsecured creditor. The enforcement
standstill period has traditionally run for (i) a period of 90 days (in
most cases) following notice of payment default under the senior
credit agreement, (ii) a period of 120 days (in most cases) following
notice of financial covenant default under the senior credit agreement,
and (iii) a period of 150 days (in most cases) following notice of
any other event of default under the senior credit agreement, plus
(in some cases) 120 days if the security agent is taking enforcement
action. However, the enforcement standstill period is now often
subject to negotiation. In European second lien intercreditors, the
senior creditors firmly control enforcement. In addition, the senior
agent is entitled to override the junior agent’s instructions to the
security agent, leaving the second lien lenders only able to influence
the timing of enforcement action after the standstill period.
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Because the enforcement standstill in U.S. second lien intercreditors
is limited to enforcement against shared collateral, U.S. second lien
lenders, unlike their European counterparts, retain the right (subject
to the Chapter 11 stay) to accelerate their second lien loans and
to demand payment from the borrower and guarantors during the
standstill period. However, in the event any second lien agent or
any other second lien creditor becomes a judgment lien creditor in
respect of the shared collateral as a result of enforcement of its rights
as an unsecured creditor (such as the ability to sue for payment), the
judgment lien would typically be subordinated to the liens securing
the first lien obligations on the same basis as the other liens securing
the second lien obligations under the U.S. second lien intercreditor
agreement. This judgment lien provision effectively limits the
effectiveness of the junior lien creditors’ efforts to sue for payment,
since the junior lien creditors ultimately will not be able to enforce
against shared collateral, although the junior lien creditors could
still precipitate a bankruptcy filing and/or obtain rights against any
previously unencumbered assets of the borrower and guarantors.

3. Payment Blockages

U.S. second lien intercreditors do not generally subordinate the
junior lien obligations in right of payment to the first lien obligations.

European second lien intercreditors do subordinate the junior lien
obligations in right of payment to the senior lien obligations and
include a payment blockage period that is typically co-extensive
with a payment default under the senior credit agreement and
of a duration of 150 days during each year whilst certain other
material events of default under the senior credit agreement are
continuing. The second lien creditors may negotiate for exceptions
to the payment blockage periods, e.g., payment of a pre-agreed
amount of expenses related to the restructuring or a valuation of the
borrower group (other than expenses related to disputing any aspect
of a distressed disposal or sale of liabilities). In addition, separate
payment blockage rules typically apply to hedge obligations,
shareholder loan obligations and intragroup liabilities in European
second lien intercreditors.

4. Releases of Collateral and Guarantees

In order to ensure that the junior lien creditors are unable to
interfere with a sale of the shared collateral, both U.S. second
lien intercreditors and European second lien intercreditors contain
release provisions whereby the junior lenders agree that their lien
on any shared collateral is automatically released if the first lien
creditors release their lien in connection with a disposition permitted
under both the first lien credit agreement and the second lien credit
agreement and, more importantly, in connection with enforcement
by the first lien creditors.

While important in U.S. second lien intercreditors, the release
provisions are arguably the most important provision of European
second lien intercreditors. Under European intercreditor agreements,
in connection with enforcement by the senior creditors (or a
“distressed disposal”), the junior security and debt and guarantee
claims can be released (or disposed of) subject to negotiated
conditions. Market practice continues to evolve, but fair sale
provisions are increasingly common, i.e., public auction/sale process
or independent fair value opinion. The LMA intercreditor agreement
requires the security agent to take reasonable care to obtain a fair
market price/value and permits the sale of group entities and release
of debt and guarantee claims, and, in addition, the sale of second lien
debt claims. European intercreditor agreements typically provide
that the security agent’s duties will be discharged when (although
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this list is not exhaustive): (i) the sale is made under the direction/
control of an insolvency officer; (ii) the sale is made pursuant to an
auction/competitive sales process (which does not exclude second
lien creditors from participating unless adverse to the sales process);
(iii) the sale is made as part of a court supervised/approved process;
or (iv) a “fairness opinion” has been obtained. Any additional
parameters/conditions to the above will be negotiated, particularly in
deals where specialist second lien funds are anchoring the second lien
facility. Typical points for discussion will be: (i) the circumstances
in which/whether the senior creditors are entitled to instruct a sale in
reliance on a fair sale opinion rather than a public auction; (ii) terms
of any public auction (i.e. how conducted, on whose advice, who
can participate, who can credit bid); (iii) any requirement for cash
consideration; and (iv) any information/consultation rights.

In addition to the release provisions, European second lien
intercreditors typically allow (subject to the fair sale provisions
discussed above) the security agent to transfer the junior lien debt,
intragroup liabilities and/or shareholder loans to the purchasers of
the assets in an enforcement situation. The disposal of liabilities
option could be more tax efficient than cancelling the subordinated
debt in connection with enforcement.

Many of these conditions with respect to sales of collateral are absent
in U.S. second lien intercreditors because meaningful protections
are afforded by the Uniform Commercial Code requirement for a
sale of collateral to be made in a commercially reasonable manner
and, in the case of a 363 sale process, by a court-approved sale in
Chapter 11, as discussed more fully below.

In addition, the release provisions in U.S. second lien intercreditors
are also premised on the first lien and second lien security interests
being separately held by the first lien collateral agent and the second
lien collateral agent and documented in separate, but substantially
similar, documents that are meant to cover identical pools of
collateral. In European second lien intercreditors, the release
provisions assume that one set of security interests are held by one
security agent on behalf of all of the creditors (senior and second
lien).

5. Limitation on First Lien Obligations

U.S. second lien financings typically include a “first lien debt cap”
to limit the amount of first lien obligations that will be senior to the
second lien obligations. The analogous provision in European second
lien intercreditors is referred to as “senior headroom”. Amounts that
exceed the first lien debt cap or senior headroom will not benefit
from the lien priority provisions in the intercreditor agreement. The
“cushion” under the first lien debt cap or senior headroom is meant
to allow for additional cash needs of the borrower group, whether as
part of a loan workout or otherwise.

The first lien debt cap in U.S. second lien financings is typically
110% to 120% of the principal amount of the loans and commitments
under the first lien facilities on the closing date plus 100% to 120%
of the principal amount of any incremental facilities (or equivalent)
permitted under the first lien credit agreement on the closing date.
The first lien debt cap is sometimes reduced by the amounts of
certain reductions to the first lien commitments and funded loans
(other than refinancings), e.g. mandatory prepayments. The
first lien debt cap does not apply to hedging obligations and cash
management obligations, which are generally included as first lien
priority obligations without limitation (although the amounts are
regulated by the covenants in the credit agreements). In addition,
interest, fees, expenses, premiums and other amounts related to the
principal amount of the first lien obligations permitted by the first
lien debt cap are first lien priority obligations, but are generally not
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limited by the cap itself. The trend in U.S. second lien financings is
to allow for larger first lien debt caps; some borrower-friendly U.S.
second lien financings even allow for unlimited first lien obligations
(subject of course to any covenants restricting debt in the applicable
credit agreements and other debt documents, including the second
lien credit agreement). Additional capacity is often also permitted
in the case of DIP financings in the U.S. (as discussed below).

Senior headroom is typically set at 110% of senior term debt plus
revolving commitments in European second lien intercreditors,
although the headroom concept is of limited relevance where
(as is now common on top-tier sponsor deals) it has not been
extended to cover incremental and other additional senior debt.
Ancillary facilities that would be provided in European deals in
lieu of external cash management arrangements would be naturally
limited by the amount of the revolving commitments since they
are made available by revolving credit facility lenders in place of
their revolving commitments. Hedging obligations are typically
unlimited but naturally constrained to a degree by the fact that
most credit agreements will restrict the borrower group from doing
speculative trades.

6. Amendment Restrictions

In both U.S. second lien intercreditors and European second lien
intercreditors, first lien lenders and second lien lenders typically
specify the extent to which certain terms of the first lien credit
agreement and the second lien credit agreement may not be amended
without the consent of the holder of the other lien. Amendment
restrictions are negotiated on a deal-by-deal basis and may include
limitations on increasing pricing and limitations on modifications of
maturity date and the introduction of additional events of default and
covenants. The trend in U.S. second lien intercreditors, in particular
in financings of borrowers owned by private equity sponsors, is
for few (or no) amendment restrictions. European second lien
intercreditors now tend to follow this U.S. approach.

7. Purchase Options

Both U.S. second lien intercreditors and European second lien
intercreditors contain similar provisions whereby the second lien
creditors are granted the right to purchase the first lien obligations
in full at par, plus accrued interest, unpaid fees, expenses and other
amounts owing to the first lien lenders at the time of the purchase.
This purchase option gives the second lien creditors a viable
alternative to sitting aside during an enforcement action controlled
by the first lien creditors by allowing them to purchase the first
lien claims in full and thereby acquire the ability to control the
enforcement proceedings themselves.

The European version of the purchase option is similar but also
includes a requirement to buy out the hedging obligations, which
may or may not be included in U.S. second lien intercreditors.

The triggering events for the purchase option in U.S. intercreditors
vary. They generally include acceleration of the first lien
obligations in accordance with the first lien credit agreement and
the commencement of an insolvency proceeding. Other potential
trigger events include any payment default under the first lien
credit agreement that remains uncured and unwaived for a period
of time and a release of liens in connection with enforcement on
shared collateral. The triggering event for the European version
of the purchase option also varies and may include acceleration/
enforcement by the senior creditors, the imposition of a standstill
period on second lien enforcement action or the imposition of a
payment block.

WWW .ICLG.COM

Transatlantic Intercreditor Agreements

8. Common U.S. Bankruptcy Waivers

First lien secured parties in the U.S. try to ensure that the first lien
secured parties control the course of the Chapter 11 proceeding
to the maximum extent possible by seeking advanced waivers
from the second lien secured parties of their bankruptcy rights as
secured creditors (and, in some cases, as unsecured creditors) that
effectively render the second lien secured parties “silent seconds”.
These waivers can be highly negotiated. However, U.S. second
lien intercreditors routinely contain waivers from the second lien
secured parties of rights to object during the course of a Chapter 11
proceeding to a debtor-in-possession facility (or “DIP facility”), a
sale by the debtor of its assets free of liens and liabilities outside of
the ordinary course of business during Chapter 11 proceedings, with
the approval of the bankruptcy court (a section 363 sale) and relief
from the automatic stay. (The automatic stay stops substantially all
acts and proceedings against the debtor and its property immediately
upon filing of the bankruptcy petition.)

The enforceability of the non-subordination-related provisions
in U.S. second lien intercreditors is uncertain because there
is conflicting case law in this area. However, garden-variety
subordination-related provisions are regularly enforced by U.S.
bankruptcy courts to the same extent that they are enforceable under
applicable non-bankruptcy law pursuant to Section 510(a) of the
Bankruptcy Code.

The second lien creditors in U.S. second lien intercreditors provide
their advanced consent to DIP facilities by agreeing that, subject to
certain conditions (including a monetary limit), they will not object
to the borrower or any other obligor obtaining financing (including
on a priming basis) after the commencement of a Chapter 11 process,
whether from the first lien creditors or any other third-party financing
source, if the first lien agent desires to permit such financing (or to
permit the use of cash collateral on which the first lien agent or any
other creditor of the borrower or any other obligor has a lien).

In the U.S., second lien claimholders often expressly reserve the
right to exercise rights and remedies as unsecured creditors against
any borrower or guarantor in accordance with the terms of the
second lien credit documents and applicable law, except as would
otherwise be in contravention of, or inconsistent with, the express
terms of the intercreditor agreement. This type of provision, for the
reasons articulated above, does not have a counterpart in and would
be inconsistent with the underlying rationale of European second
lien intercreditors.

9. Non-cash Consideration/Credit Bidding

The LMA intercreditor agreement includes explicit provisions
dealing with the application of non-cash consideration (including
“credit bidding”) during the enforcement of security. Credit bidding
facilitates debt-for-equity exchanges by allowing the security agent,
at the instruction of the senior creditors, to distribute equity to senior
creditors as payment of the senior debt or to consummate a pre-pack
where the senior debt is rolled into a newco vehicle.

In the U.S., the term “credit bidding” refers to the right of a
secured creditor to offset, or bid, its secured allowed claim against
the purchase price in a sale of its collateral under section 363(k)
of the Bankruptcy Code, thereby allowing the secured creditor to
acquire the assets that are subject to its lien in exchange for a full or
partial cancellation of the debt. In U.S. second lien intercreditors,
the second lien creditors consent to a sale or other disposition of
any shared collateral free and clear of their liens or other claims
under section 363 of the Bankruptcy Code if the first lien creditors
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have consented to the sale or disposition. However, the second lien
creditors often also expressly retain the ability to credit bid their
second lien debt for the assets of the borrower and guarantors so
long as the first lien obligations are paid in full in cash. In European
intercreditor agreements, the second lien creditors would not
typically have an explicit right to credit bid their second lien debt.

10. The Holders of Shareholder Obligations and
Intragroup Obligations

In addition to direct equity contributions, shareholder loans are
often used in European capital structures. Shareholder loans are
less common in U.S. capital structures and, if present in the capital
structure, would likely be subordinated to the credit agreement
obligations under a separately documented subordination agreement
(i.e., not included as part of the typical U.S. second lien intercreditor
agreement).  Similarly, holders of intragroup liabilities would
also not be included in U.S. second lien intercreditor agreements.
The treatment of intragroup liabilities is often negotiated by the
borrower and arrangers in U.S. syndicated credit agreements and,
although results differ, the intragroup liabilities are often required
to be documented by an intercompany note and made subject to
an intercompany subordination agreement. The intercompany
subordination agreement would subordinate the intragroup liabilities
to be paid by the loan parties to their credit facility obligations
and would generally include a payment blockage in relation to
intragroup liabilities payable by borrowers and guarantors under the
credit facilities during the continuation of an “acceleration event”.

Blended Approach Taken in Recent
Transatlantic Intercreditor Agreements

Recent intercreditor agreements for financings involving primarily
non-U.S. companies in U.S. syndicated bank loan financings, and
using NY-law governed loan documents, have taken different
approaches to the intercreditor terms, which seem to be determined
on a deal-by-deal basis depending on several considerations: (1) the
portion of the borrower group’s business located in the U.S.; (2)
the jurisdiction of organisation of the borrower; (3) the likelihood
of the borrower group filing for U.S. bankruptcy protection; and
(4) the relative negotiating strength of the junior lien creditors and
the borrower, who will be inclined to favour future flexibility and
lower upfront legal costs. For these and other reasons, seemingly
similar financings have taken very different approaches. Some
intercreditor agreements ignore the complexities of restructuring
outside of the U.S. and simply use a U.S.-style intercreditor
agreement; other similar financings have been documented using
the opposite approach — by using a form of intercreditor agreement
based on the LMA intercreditor agreement; and still other similar
financings have sought to blend the two approaches or to adopt an
intercreditor agreement in the alternative by providing for different
terms (in particular different release provisions) depending on
whether a U.S. or non-U.S. restructuring is to be pursued. Given
all of these various considerations, Transatlantic Intercreditor
Agreements remain varied. We have highlighted below some of the
more interesting points:

[ ] the parties typically have included the holders of intra-group
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liabilities and shareholder loans, following the European
approach, and have embedded restrictions on payment of the
intra-group liabilities and shareholder loans under certain
circumstances;

] the enforcement instructions are typically required to
come from a majority of the first lien loans and unfunded
commitments in the U.S.-style while the actual exposures
of hedge counterparties (plus mark to market positions
post-credit agreement discharge) are taken into account in
calculating that majority in the European style;

] the European-style release provisions discussed above
generally have been included either as the primary method
of release or as an alternative method in the event that a U.S.
bankruptcy process is not pursued;

[ ] in certain deals, enforcement standstill and turnover
provisions have been extended to cover all enforcement
actions and recoveries (broadly defined), rather than just
relating to collateral enforcement actions;

] claim subordination of the second lien debt has typically not
been included;

] the full suite of U.S. bankruptcy waivers from the second lien
creditors generally have been included; and

] it is sometimes the case, based on the underlying rationale
of European intercreditors, that secured or (above an agreed
threshold amount) unsecured incremental and refinancing
debt (whether pari passu or subordinated) is required to be
subject to the intercreditor agreement, primarily to ensure it
can be released upon an enforcement of this group.

In addition, other provisions appear in Transatlantic Intercreditor

Agreements that will not be familiar to those accustomed to

the typical U.S. second lien intercreditors, such as parallel debt

provisions (a construct necessary in certain non-U.S. jurisdictions
in which a security interest cannot be easily granted to a fluctuating
group of lenders), expanded agency provisions for the benefit of
the security agent and special provisions necessitated by specific
local laws to be encountered (or avoided) during the enforcement
process (e.g., French sauvegarde provisions and compliance with
U.S. FATCA regulations).

Conclusion

As the number of financings that touch both sides of the Atlantic
continues to rise and the complexity of such financings increases,
the intercreditor arrangements for multi-jurisdictional financings
will continue to be important and interesting. Whilst there is not
a standard or uniform approach to documenting such intercreditor
terms, there is now a broad understanding on both sides of the
Atlantic in relation to the different provisions and their underlying
rationale. Accordingly, most transactions are implemented on a
blended basis, combining many of the above-mentioned European
or US elements into a US or European intercreditor, respectively.
Having said this, as was the case with European second lien
intercreditor agreements, a uniform approach is unlikely to emerge
until the new forms of Transatlantic Intercreditor Agreement are
stress tested in cross-border restructurings.

For further information, please contact:

Lauren Hanrahan at lhanrahan@milbank.com, or Suhrud Mehta at
smehta@milbank.com. The authors’ views are their own.
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Summary of Key Terms of U.S. Second Lien Intercreditor Agreements and European Second Lien Intercreditor Agreements

Key Terms

Traditional U.S. Second Lien

Traditional European Second Lien

Hybrid/Transatlantic Approach

lien credit agreement.

credit agreement, and (ii) any actual
exposure under hedging agreements.

Approach Approach
The first lien agent and lenders, the
second lien agent and lenders and Generally follows the Europcan
Parties to the The first lien agent and the second lien | the obligors, the obligors” hedge a roachy excent with res é)c "
Intercreditor agent and executed or acknowledged by | providers, ancillary facility lenders, PP i P 1 Iesp
. . to each lender executing the
Agreement the obligors. the lenders of intra-group loans, the intercreditor agreement
lenders of shareholder loans and the g )
security agent.
oo . . Security agent takes instructions
First lien agent takgs instructions from from creditors holding 66 %% of the | Generally follows the U.S.
Enforcement lenders holding 50% of the loans and . . .
. . sum of (i) amounts under the senior approach, but may include hedge
Instructions unfunded commitments under the first

counterparties.

Scope of Enforcement
Standstill Provisions

Only applies to enforcement
against shared collateral (i.e., lien
subordination).

Fulsome enforcement standstill
including payment default and
acceleration (i.e., payment
subordination).

Generally follows the European
approach, but depends on
negotiation.

Length of Enforcement
Standstill Provisions

Typically 180 days but could be from 90
to 180 days depending on negotiation.

Typically (i) 90 days (in most cases)
following notice of payment default
under the senior credit agreement, (ii)
120 days (in most cases) following
notice of financial covenant default
under the senior credit agreement, and
(iii) 150 days (in most cases) following
notice of any other event of default
under the senior credit agreement,
plus (in some cases) 120 days if the
security agent is taking enforcement
action.

Generally follows the U.S.
approach, but depends on
negotiation.

Payment Blockages

None.

Included.

Generally not included.

Releases of Collateral
and Guarantees

Releases of collateral included.

Releases of claims included.

Generally follows the European
approach.

Limitation on First
Lien Obligations

Typically 110% to 120% of the
principal amount of the loans and
commitments under the first lien
facilities on the closing date plus 100%
to 120% of the principal amount of any
incremental facilities (or equivalent)
permitted under the first lien credit
agreement on the closing date plus
secured hedging and other secured
obligations.

Similar to the U.S. approach.

Similar to the U.S. approach.

Amendment
Restrictions

May be included depending on
negotiation.

Typically included but limited to day-
one senior credit agreement.

Generally follows the U.S.
approach.

Second Lien Purchase
Options (to purchase

separate subordination agreement.

the First Lien Included. Included. Included.
Obligations)

Common U.S. .

Bankruptcy Waivers Included. Not included. Included.
Non-Cash

Consideration/Credit

Bidding by First Lien | "cluded- Included. Included.
Lenders

Shareh(?lder Not included. Included. Often included.
Obligations

Intragroup Obligations Not included. Often covered by a Included. Often included.

Material Unsecured
Debt

Not included.

Often included (above a threshold).

Similar.
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Financings for investment-grade and sub-investment-grade borrowers.

Leveraged buyouts, other acquisition financings, leveraged recapitalisations and going-private transactions.
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