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Sprint v. APCC”: Scope of Federal Standing Expands

n a 5-4 decision issued on June 23, 2008, Sprint

Communications Co. LP v. APCC Services Inc. !

the U.S. Supreme Court held that assignees of

legal claims for money owed have standing to
pursue those claims in federal court, even when the
assignees were to remit the proceeds of the litigation
to the assignors.

The import of the decision is that it permits
parties that have suffered no actual injury and
who have no financial stake in the outcome of the
litigation to contract into lawsuits and bring suit
in federal court.

Background

In 2003, assignees of pay-phone service providers
(PSPs) brought suit under the Telecommunications
Act of 1996, which requires interexchange carriers
(e.g., long distance carriers) to pay “dial-around”
compensation to PSPs for certain long distance calls
originating from their pay phones. To avoid the
expense of litigation, PSPs often assign their dial-
around claims to billing and collection firms, called
“aggregators,” to bring suit on their behalf. In this
case, the assignment agreements provided that each
PSP “assigns, transfers and sets over to [plaintiff] for
purposes of collection all rights, title and interest of
the [PSP] in the [PSP’s] claims, demands or causes
of action for ‘Dial-Around compensation.”?

Additionally, each PSP and assignee separately
agreed that the assignee would remit all proceeds
from the litigation to the PSP and that the PSP
would pay the assignee for its services.

Once the lawsuits were filed, defendant long
distance carrier moved to dismiss the plaintiffs/
aggregators’ claims on the basis that they lacked
standing to sue under Article III of the Constitution.
Defendant argued that the aggregators did not meet
the standing requirements because they did not suffer
an injury-in-fact and did not have a personal stake
in the outcome of the litigation. The district court
initially agreed and dismissed the plaintiffs’ claims
with prejudice.

Thereafter, the plaintiffs/aggregators moved the
district court to reconsider its decision. Relying in
part on a “long line of cases and legal treatises that
recognize a well-established principle that assignees
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for collection purposes are entitled to bring suit
where assignments transfer absolute title to the
claims,” the district court concluded that plaintiffs
had standing to bring the lawsuits.>

Defendant appealed the district court’s decision
and the appeal was consolidated with several similar
cases. Following several appeals in which the courts
addressed an issue unrelated to standing, the Court
of Appeals affirmed the district court’s orders denying
the motion to dismiss on standing grounds.* The
defendants then appealed the standing issue to the
Supreme Court.

Supreme Court’s Decision

In its 5-4 decision, the majority held that the
aggregators have standing to pursue the PSPs’
claims for money owed. Defendants argued that
the aggregators failed to satisfy Article III of the
Constitution’s standing requirements because they
could not establish (i) injury in fact; (ii) causation
and (iii) redressability. Specifically, defendants
argued that the assignments for collection did not
suffice to transfer the PSPs’ injuries. The defendants
also argued that the assignees could not satisfy the
redressability requirement because the assignees
had agreed to remit any litigation proceeds to the
PSPs.

Writing for the majority, Justice Stephen Breyer
noted that courts, beginning in 17th-century England
and continuing with American courts in the 18th
and 19th centuries, have long permitted assignees
of a claim to bring suit. The Court stated, “[w]e find
this history and precedent ‘well nigh conclusive’
in respect to the issue before us.” The Court also
considered Article III’s standing requirements
articulated in more modern cases and determined
that the assignees satisfy those requirements. First,
the majority held that because the PSPs assigned
their claims to the aggregators “lock, stock and

barrel” there is no reason to believe the assignment is
anything less than a complete transfer to the assignee
of the injury and the resulting claim. Second, the
majority held that regardless of what the assignees
intend to do with any litigation proceeds if they
prevail, “a legal victory would unquestionably
redress the injuries for which the aggregators bring
suit.... The injuries would be redressed whether
the aggregators remit the litigation proceeds to the
payphone operators, donate them to charity or use
them to build new corporate headquarters.”

Defendants also argued that even if the aggregators
had standing under Article III, the Court should
deny them standing based on prudential limitations,
such as where a plaintiff has sought to assert the
legal claims of third parties. The Court held that the
cases cited were inapposite because they concern
plaintiffs who seek to assert the legal rights of others,
whereas the aggregators were suing based on injuries
suffered by others. Because the PSPs assigned all
“rights, title and interest” in claims based on injuries
they suffered, the Court held, the aggregators were
asserting “legal rights of their own.” Defendants also
argued that the litigation was nothing more than
an attempt by the aggregators to circumvent the
class action requirements of Federal Rule of Civil
Procedure 23.

The majority dismissed that argument, stating
“[blecause the federal system permits aggregation by
other means, we do not think that the pay phone
operators [PSPs] should be denied standing simply
because they chose one aggregation method over
another.”

Writing for the dissent,’ Chief Justice John G.
Roberts argued that the majority opinion is in “flat
contravention of our cases interpreting the case-
or-controversy requirement of Article III” because
the aggregators “have nothing to gain from their
lawsuit.” According to the dissent, the consequence
of the majority’s decision is that it has “replaced
the personal stake requirement with a completely
impersonal one. The right to sue is now the exact
opposite of a personal claim—it is a marketable
commodity.”

Practical Implications

Two aspects of the Supreme Court’s decision of
particular interest to New York practitioners are
(i) whether a New York court would have reached
the same conclusion and (ii) that New York federal
courts have addressed discovery issues arising in
lawsuits where the person or entity who suffered
the injury is not a party to the action.
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N.Y’s Champerty Statute

Although the Supreme Court ruled that the
aggregators had standing, a New York court
addressing the same fact pattern under New York law
likely would have reached the opposite conclusion
based on the ancient common law doctrine of
champerty. The claims assighment that the Supreme
Court addressed in Sprint likely would have been
found to be the type of arrangement prohibited
under New York’s champerty statute because the
assignments were for the sole purpose of allowing the
aggregators to file a lawsuit on behalf of the pay phone
service providers.

New York is one of several states that has
legislation prohibiting champertous arrangements,
i.e., arrangements whereby someone purchases an
interest in a lawsuit. New York’s early statutory
prohibitions against champerty were specifically
addressed to lawyers, to prevent them from filing
suits merely to obtain costs and attorney’s fees.®
Over the years, the prohibitions were extended to
nonlawyers and corporations.

Today, New York’s Judiciary Law §489 provides
that “No person or co-partnership...and no
corporation or association...shall solicit, buy or
take assignment of...a bond, promissory note, bill
of exchange, book debt, or other thing in action,
or any claim or demand, with the intent and for
the purpose of bringing an action or proceeding
thereon....”"

Courts interpreting New York’s champerty statute
have narrowly construed the “intent and purpose”
language. The New York Court of Appeals held that
“[iln order to constitute champertous conduct in
the acquisition of rights...the foundational intent
to sue on that claim must at least have been the
primary purpose, if not the sole motivation behind,
entering into the transaction.”® Because of the
narrow construction of the “intent and purpose”
requirement, New York courts have been hesitant
to find that an action is champertous as a matter of
law.” For example, New York courts have dismissed
the charge of champerty when it was raised as a
defense to lawsuits brought by assignees of distressed
claims, concluding that they could not determine
as a matter of law that the assignees’ sole purpose in
purchasing the claim was to file a lawsuit.!°

Although defendants in recent years have had
difficulty convincing a New York court to dismiss an
action as champertous, the doctrine is still viable.
For example, in Trust for Certificate Holders of Merrill
Lynch Mortg. Investors Inc.,!! the court held that
under New York law the assignment at issue was
champertous because the assignee accepted the
assignment with the primary purpose of bringing a
lawsuit against the mortgage-banking firm/assignor
for breach of one of its representations and warranties
that it made to a successor-in-interest. Additionally,
in Refac Int’l, Ltd. v. Lotus Dev. Corp.,'? the court,
applying New York law, held that patent licensee
could not maintain a patent-infringement claim
brought pursuant to a license agreement when
the patent holder granted the licensee a 5 percent
interest in the patent in exchange for the licensee’s
obligation to sue two alleged infringers. The court
held that the patent licensee was not the real party in
interest because its 5 percent ownership was simply
for the purpose of pursuing litigation.

Although the Supreme Court’s decision in Sprint
deals with Article III standing, and therefore is
not binding on standing requirements under state
law, it will be interesting to see whether plaintiff-

assignees faced with the champerty defense in New
York courts cite to Sprint as indicative of the broad
support federal courts provide an assignee to sue on
behalf of an injured party.

Discovery and Assignees

Another interesting aspect of the Supreme
Court’s decision is that when a lawsuit is filed
by an assignee the defendant will often require
discovery from the injured party who is not before
the court. The defendants in Sprint raised this issue
as a practical reason for the Court deny standing
to the assignees, pointing out that the payphone
operators, as nonparties to the lawsuit, could try
to avoid providing discovery. The Court was not
swayed by that argument, noting that trial courts
have means to compel a party to collect and produce
whatever discovery information is needed.

Although not cited by the Supreme Court, at
least two New York federal courts have addressed
this issue and ruled that an assignee asserting a
claim has an obligation to ensure that its assignee
complies with discovery obligations. In Bank of
New York v. Meridien Biao Bank Tanzania Ltd., 171
ER.D. 135 (S.D.N.Y. 1997), Stanbic Bank Uganda
assigned its interests in a lawsuit to Drummond
Investment Bank (DIB) one year after the litigation
commenced. When Bank of New York (BNY)
sought discovery from Stanbic, the court agreed
that “[i]t would be patently unfair if DIB were able
to continue to discover relevant information from
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BNY while relegating BNY to seek information
from Stanbic as a non-party.” Id. at 147.

The obligations of an assignee to procure
discovery from its assignor were addressed in
greater detail several years ago by Judge Gerard E.
Lynch of the Southern District of New York. In
JPMorgan Chase Bank v. Winnick, 228 ER.D. 505
(S.D.N.Y. 2005), an administrative agent under a
credit agreement brought a lawsuit alleging that a
fraud was perpetrated on 50 original lender banks
under a credit agreement with Global Crossing.
Following Global Crossing’s bankruptcy filing, and
before the lawsuit was filed, most of those original
lenders assigned their claims to various hedge funds
and other investors in distressed debt. The lawsuit
by the administrative agent was brought on behalf
of those assignees. When the defendants requested
the production of documents from the 50 original
lenders, many of whom were located outside the
United States, the court ruled that the burden was
on the plaintiff-assignees to obtain the requested
documents from their assignors and to provide that
material to the defendants. See JPMorgan Chase
Bank v. Winnick, 228 ER.D. 505 (S.D.N.Y. 2005)
(“If the plaintiff’s theory carried the day, the assignor
would be able to assign a claim more valuable than it
could ever have, because its claim, if pursued by the
assignor, would entail certain obligations that, when
assigned, would magically disappear.”) In addition

to requiring the assignees to obtain documents
from the original lenders, the court required the
assignees to obtain the original lenders’ responses
to interrogatories propounded by the defendants,
thus applying an exception to the general rule that
interrogatories may be served only on parties.'?

The court recognized, however, that there were
limitations on the discovery that could be taken
of the nonparty assignors. When the defendants
addressed requests for admission (RFAs) to the
original lenders, the court denied that discovery,
agreeing with the plaintiff that “it would be unfair
to permit the original lenders to bind the current
debtholders by stipulations or admissions that would
be costless to them.”*

The court reached that ruling because the original
lenders had assigned their entire claims and therefore
no longer had a financial stake in the outcome of
the lawsuit. Interestingly, in the case of the phone
service providers in Sprint, who assigned the right to
bring their claims but still maintained the financial
interest in the outcome of the lawsuit, the trial court
likely could require those assignors to respond to all
forms of discovery, including RFAs, because their
responses would not be “costless” to them.
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