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REG D OFFERINGS TIGHTENED BY WALL
STREET REFORM ACT

Value of primary residence excluded from calculation of an individual’s net worth

As discussed in a previous Client Alert,' the recently-enacted Dodd-Frank Wall
Street Reform and Consumer Protection Act of 2010 (the “Wall Street Reform Act”)
is a far-reaching piece of legislation that, in many respects, goes beyond regulation of
the financial services industry and its products. Included under Title IV (denominated
“Regulation of Advisers to Hedge Funds and Others”) is Section 413, which tightens the
“accredited investor” standard set forth in Section 501(a)(5) of Regulation D
(“Regulation D”’) promulgated by the Securities and Exchange Commission (the
“Commission”) under the Securities Act of 1933, as amended (the “Securities Act”).
This modification obviously arises out of the recent financial crisis and reflects the
resulting skepticism over the value of individual residences.

Regulation D is a safe harbor for the issuance of securities in a private placement
exempt from registration under the Securities Act. Regulation D sets forth several categories
of “accredited investors” who, based on their financial standing and/or sophistication,
are deemed not to need the protections afforded by Securities Act registration. Included
among the accredited investors is “[a]ny natural person whose individual net worth, or
joint net worth with that person’s spouse, ... exceeds $1,000,000.”

Section 413 of the Wall Street Reform Act provides that the calculation of an
individual’s net worth for purposes of Section 501(a)(5) of Regulation D shall, effective
immediately, exclude “the value of the primary residence of such natural person.”
Section 413 also calls upon the Commission to periodically review Regulation D’s net
worth standard and consider modifications “appropriate for the protection of investors,
in the public interest, and in light of the economy.” Thus, going forward, issuers
conducting private placements to individual investors will not be able to include the

! See our Client Alert entitled “Corporate Governance Highlights of the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010,” dated July 21, 2010.
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value of a potential investor’s primary residence when calculating whether such investor has sufficient net worth
to qualify as an accredited investor.

Late last month, the Staff of the Commission offered interpretive guidance with respect to the application
of Section 413 of the Wall Street Reform Act. In particular, the Staff noted that Section 413 does not take into
account mortgages and other indebtedness that may be secured by an investor’s primary residence. Pending the
issuance of amendments to Regulation D to reflect the new accredited investor standard, the Staff indicated that
any such secured indebtedness, in an amount up to the “fair market value” of the residence, should be excluded in
calculating an individual’s net worth. However, any such secured indebtedness in excess of “fair market value” of
the residence should be “considered a liability and deducted from the investor's net worth.”

We will discuss the actual amendments to Regulation D (as well as other Commission rulemaking in
response to the Wall Street Reform Act) when they are made public by the Commission.
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