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SEC Votes to Propose Foreign Issuer Reporting Enhancements

and Amendments to Rule 12g3-2(b)

At an open meeting held February 13,
2008, the United States Securities and
Exchange Commission unanimously
voted to propose two sets of
amendments of interest to foreign
issuers. The two sets of proposals are
intended to “modernize the disclosure
requirements for foreign companies”
and represent some significant practical
and substantive changes for foreign
issuers. The proposals enhance the
ability of foreign issuers to qualify for
exemption from the reporting
requirements of the Securities Exchange
Act of 1934 but for the first time
impose a US. trading volume limit that
could require previously exempt
companies to register. The proposal also
shortens the deadline for foreign issuers
to file annual reports on Form 20-E

Public Company Reporting
Amendments

The SEC announced that the first set of
proposed amendments, the Foreign
Issuer Reporting Amendments, would
include proposals to:

* accelerate the filing deadlines for
annual reports filed on Form 20-F
to 90 days after fiscal year end for

large accelerated filers and
accelerated filers and 120 days after
fiscal year end for all other issuers;

¢ require US. GAAP segment
disclosure in annual reports in
certain instances where it had not
been previously required,;

¢ change the determination date for
issuers to determine their eligibility
to use the various special forms
available to foreign private issuers to
the last day of their second fiscal
quarter as opposed to making this
assessment on a continuous basis;
and

e amend certain rules relating to
“going private” transactions to
reconcile them with recent
amendments to the deregistration
and termination of reporting
requirements rules for foreign
private issuers.

The implications of changing filing
deadlines may be significant for filers in
Asia, Burope and Latin America where
home country disclosure requirements
often contemplate longer deadlines. In
addition, to the extent that segment
disclosure under home country GAAP
and in home country filings is not
required, the proposal presents other
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significant issues for filers in terms of home country
and SEC disclosure. We anticipate that these issues
will be raised during the comment period.

With respect to disclosure in annual reports on Form
20-F, the SEC also announced that it intends to solicit
comment on inclusion of disclosure on changes in
and disagreements with auditors, fees and other
payments relating to ADSs, certain corporate
governance matters and certain acquisitions as well as
on eliminating the availability of limited U.S. GAAP
reconciliation currently available as an option under
Item 17 of Form 20-F. We expect this last item to be
of particular interest and concern to foreign private
issuers.

12g3-2(b) Amendments

The second proposal announced by the SEC relates
to amendments to Rule 12¢3-2(b), the exemption
from the reporting requirements of the Exchange
Act available to foreign private issuers. Under the
current rule, filings made to obtain and maintain the
exemption are required to be made in paper format
and there is no limit on U.S. trading volume in the
issuer’s securities to claim or maintain the exemption.

The SEC has announced proposals that effectively
provide for an automatic exemption from SEC
registration for foreign private issuers that do not list
or publicly offer securities in the United States. To
claim the exemption, a foreign private issuer must:

* maintain a listing on one or more exchanges in
foreign jurisdictions comprising its primary
trading market;

* generally publish specified non- US. disclosure

documents in English on its website or in
certain other electronic media;

* in most cases, not have US. trading volume in
excess of 20% of worldwide trading volume in
its most recent fiscal year; and

* not have any Exchange Act reporting
obligations under Section 13(a) or 15(d) of the
Exchange Act.

To maintain the exemption, the proposal would
require that the specified non-U.S. disclosures be
made on an ongoing basis electronically, that the
foreign listing be maintained, that the trading volume
thresholds continue to be met and that the issuer not
otherwise incur any Exchange Act reporting
obligations.

The SEC has announced that it is contemplating a
three year transition period to accommodate issuers
that are currently exempt under the rule but may not
be under the rule as amended. Absent a
grandfathering clause, this effectively could cause a
foreign private issuer that does not fit within the
trading volume exception to become an SEC
reporting company.

The comment period on these proposals will be 60
days from the date after publication in the Federal
Register.

The SEC’s press release announcing the proposals
can be viewed at http://www.sec.gov/news/
press/2008/2008-20.htm.



Milbank

Please feel free to discuss any aspect of this Client Alert with your regular Milbank contacts or with any of the members of
our Global Securities Group, whose names and contact information are provided below.

Beijing

Units 05-06, 15th Floor, Tower 2
China Central Place

79 Jianguo Road, Chaoyang District
Beijing 100025, China
+86-10-5969-2700
Edward Sun +86-10-5123-5120
Frankfurt

Taunusanlage 15

60325 Frankfurt am Main, Germany
+49-69-71914-3400
Thomas Ingenhoven
Peter Memminger

+49-69-71914-3436
+49-69-71914-3436

Hong Kong

3007 Alexandra House
18 Chater Road
Central, Hong Kong
+852-2971-4888
Anthony Root

Joshua Zimmerman

+852-2971-4842
+852-2971-4811

London
10 Gresham Street
London EC2V 7]D, England

+44-20-7615-3000

Kevin Muzilla +44-20-7615-3008
Tom Siebens +44-20-7615-3034
Los Angeles

601 South Figueroa Street

Los Angeles, CA 90017

+1-213-892-4000

Ken Baronsky +1-213-892-4333
Deborah Ruosch +1-213-892-4671
Neil Wertlieb +1-213-892-4410
Munich

Maximilianstrasse 15 (Maximilianhoefe)

80539 Munich, Germany

+49-89-25559-3600

Peter Nussbaum +49-89-25559-3636
Christoph Rothenfusser — +49-89-25559-3636

New York

One Chase Manhattan Plaza
New York, NY 10005
+1-212-530-5000

James Ball +1-212-530-5515
Michael Fitzgerald +1-212-530-5224
Taisa Markus +1-212-530-5165
Marcelo Mottesi +1-212-530-5602
Robert Mullen +1-212-530-5150

Douglas Tanner +1-212-530-5505
Singapore

30 Raffles Place
#14-00 Chevron House
Singapore 048622
+065-6428-2400

Naomi Ishikawa +65-6428-2525
Tokyo

21F Midtown Tower, 9-7-1

Akasaka, Minato-ku

Tokyo 107-6221 Japan

+813-5410-2801

Bradley Edmister +813-3504-2873

esun@milbank.com

tingenhoven@milbank.com
pmemminger@milbank.com

aroot@milbank.com
jzimmerman@milbank.com

kmuzilla@milbank.com
tsiebens@milbank.com

kbaronsky@milbank.com
druosch@milbank.com
nwertlieb@milbank.com

pnussbaum@milbank.com
crothenfusser@milbank.com

jball@milbank.com
mfitzgerald@milbank.com
tmarkus@milbank.com
mmottesi@milbank.com
rmullen@milbank.com
dtanner(@milbank.com

nishikawa@milbank.com

edmister@milbank.com



