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FOREIGN BUYER OF INDIRECT
INTEREST IN INDIAN COMPANY
MUST WITHHOLD AND REMIT
SELLER’S CAPITAL GAINS TAX TO
INDIAN TAXING AUTHORITY

In a surprising decision, an Indian court has held a foreign buyer liable for as much as
$2.6 billion of a foreign seller’s capital gains on the indirect sale to buyer of shares in an Indian
company with Indian assets. In Vodafone International Holdings B.V. (“Vodafone”) v. Union
of India and Anr.,' the High Court of Judicature at Bombay recently dismissed Vodafone’s
appeal of the Indian Tax Department’s (the “Department”) decision to tax Vodafone on its
approximately $11.1 billion acquisition of a controlling stake in Hutchison Essar Ltd (“HEL”),
an Indian company with some of its assets located in India.?

In February 2007, Vodafone, a cellular operator, purchased a 100% share interest in
CGP Investments (Holdings) Ltd. (“CGP”), a Cayman Islands corporation wholly owned by
the Hutchison Group, a Hong Kong company. CGP directly and indirectly owned a 67% share
interest in the Indian company, HEL, also a cellular operator.

The Bombay court notes the Department primarily argues that Vodafone’s acquisition
of CGP generated Indian capital gains tax because the transaction has “sufficient territorial
nexus to India.”® The Department determined that nexus exists because Vodafone purchased
CGP, which holds a share interest and associated rights in HEL, an Indian company with assets
located in India.* Thus, the capital gains seller realized on the transaction are subject to Indian
tax in the same proportion that HELs Indian assets bear to HELs total assets. The Department
asserts that Vodafone, as buyer, should have withheld these taxes when seller Hutchison credited
Vodafone’s payment for the acquisition of CGP, under section 195 of the Indian Income Tax Act
(the “Act”). Further, under section 200 of the Act, once Vodafone withheld the taxes, Vodafone
had the responsibility to remit the withholding to the Indian government.

Y Vedafone International Holdings B.V. v. Union of India and Anr., Writ Petition No. 1325 of 2010, The High Court of
Judicature at Bombay O.O.C.].
The court gave Vodafone eight weeks in which to appeal the decision to the Supreme Court of India, after which the
estimated bill of $2.6 billion becomes due. Vodafone filed an appeal to this decision on September 14, 2010.
8 Id ac36.
t Id at35.
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Vodafone countered that Vodafone, the Hutchison Group and CGP are all non-Indian companies, and that the
Department has no authority to tax such a transaction between offshore corporations with no nexus to India.> Vodafone’s
position is that the transfer of CGP to Vodafone represents a transfer of a capital asset between two foreign entities, and
any gain arising out of this transfer is not taxable in India because the asset is not situated in India.® Accordingly, Vodafone
maintained that it had no obligation to withhold or remit any capital gains tax to Indian tax authorities because section 195 of
the Act is inapplicable to offshore transactions without nexus to India.”

The court states that under section 195 of the Act, there are two conditions to be met in order to hold a taxpayer
responsible for withholding capital gains tax on its offshore acquisition of CGP. The first requirement is that the taxpayer pay
interest or any other sum to an Indian non-resident. The second requirement is that the interest or other sum be taxable under
the provisions of the Act. If both the first and second requirements are met, then tax must be deducted at the rates in force “at
the time of credit of such income to the account of the payee or at the time of payment thereof,” whichever is earlier.?

Moreover, the court found that the transaction had sufficient territorial nexus to India to be taxable under section 195
of the Act.’ The jurisdiction of the Department to tax any Indian non-resident is based on the existence of a nexus between
that party and India. This nexus is established if the party to be taxed has a physical presence in India, or if the source of the
taxable income originates in India."” Specifically, tax may be imposed on income which (i) is received in India; (ii) accrues
in India; or (iii) is deemed to accrue or arise in India."" In this case, proceeds of the share sale are income deemed to arise in
India. Hence, they have an Indian source, and therefore, sufficient nexus to India to be subject to Indian tax.

Even where a payment is formally structured so that it has no element which could be made subject to tax in India, if
the payer does not withhold any tax, and the Department thereafter makes a demand for tax which allegedly should have been
withheld under section 195 of the Act, the burden is on the taxpayer to contend that his failure to withhold was justified on
the ground that there was no taxable amount under the provisions of the Act. This is obviously a heavy burden, particularly on
a foreign person unfamiliar with Indian tax law.

> Vodafone International Holdings B.V. v. Union of India and Anr. at 23.
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" Vodafone International Holdings B.V. v. Union of India and Anr. at 91.
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