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THE PRINCIPLE OF ABSOLUTE 
SOVEREIGN IMMUNITY NOW 
APPLIES IN HONG KONG

On September, 8, 2011, Hong Kong’s top court issued a final judgment finding 
that foreign states in Hong Kong enjoy absolute immunity, meaning that they cannot be 
sued absent an express, unequivocal waiver of  immunity1.  This was the first time that 
the issue of  sovereign immunity has been examined by the Court of  Final Appeal since 
the 1997 handover2.  The decision reverses Hong Kong’s longstanding policy of  allowing 
sovereigns to be sued under certain exceptions.  

Many jurisdictions, including Hong Kong prior to this decision, apply the principle 
of  restricted sovereign immunity.  This means that states can be sued in court when they 
act as commercial participants, rather than in their sovereign capacity.  Hong Kong’s new 
policy of  absolute immunity removes this otherwise ubiquitous exception to sovereign 
immunity.  This decision brings Hong Kong’s policy of  sovereign immunity in line with 
the PRC’s policy, as noted by the court in a related proceeding: 

�“Chinese domestic courts claim no jurisdiction over foreign States or governments 
and have never in fact entertained any case in which claims have been brought 
against a foreign State or its property, irrespective of  the nature of  the act of  the 
foreign State founding the claim or the nature, purpose or use of  its property.”

This decision has significant implications for companies contracting with 
foreign states, their agencies and subdivisions, or state-owned entities.  If  a party sues 
a foreign state, or its agencies or subdivisions in Hong Kong, or seeks to enforce an 
arbitration award against a foreign state, that state or agency could be ruled to be immune 
from any proceedings.  This rule applies to suits against the PRC and its agencies in 
Hong Kong as well.  It is unclear, however, as to how Chinese state-owned entities 
or corporations are to be considered under Hong Kong’s new rule.  The PRC has 
emphasized that Chinese state-owned entities are independent legal persons with the 
capacity to sue and be sued in the courts independently3.
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1	 Democratic Republic of  Congo v. FG Hemisphere Associates LLC.
2	� In fact, the last pre-1997 Hong Kong decision on sovereign immunity was delivered in 1977 by the Privy Council in 

Wallem Shipping and others v. The Owners of  the Ship “Philippine Admiral”.
3	 Scott v. People’s Republic of  China, No. CA3-79-0836-d (N. D. Tex. filed 29 June 1979).



The decision likewise addressed the issue of  waiver.  The court was unclear as to whether a waiver of  
immunity made in a contract would be upheld.  The court indicated that the only effective waivers could be made in 
connection with the specific court proceeding, finding that: 

�“the common law rule as to waiver is consonant with elementary good sense by requiring an unequivocal 
submission to the jurisdiction of  the forum State at the time when the forum State’s jurisdiction is invoked 
against the impleaded State.”  In any event, the court noted that any waiver had to be express and unequivocal.   

In view of  the PRC’s confirmation of  absolute immunity applying to Hong Kong, parties should give careful 
analysis and take expert legal advice when considering using Hong Kong’s law or jurisdiction to govern a contract 
with a sovereign entity.  Parties should also consider ways to protect themselves when dealing with sovereign entities 
that have significant assets primarily in Hong Kong.  
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