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Litigation
Third Circuit Holds That 
Twombly Injects a Plausibility 
Requirement Into Rule 8 
Pleading Standards

1   No. 06-2869, 2008 WL 305025 (3d Cir. Feb. 5, 2008). 
2   127 S.Ct. 1955 (2007)
3   355 U.S. 41 (1957). 

On February 5, 2008, 
in Phillips v. County of 
Allegheny,1 the Third 
Circuit Court of Appeals 
set forth the most thorough 
discussion to date of the 
Supreme Court’s recent 
decision in Bell Atlantic 
Corp. v. Twombly2 and the 
issues Twombly raises for 
courts addressing motions 
to dismiss for failure to 
state a claim.  Phillips is 
important not only because 
it is one of the first appellate 
courts to interpret Twombly, 
but also because it may 
herald a shift in the way 
motions to dismiss are 
presented and analyzed.

Background
Phillips involved a 

state-created danger claim 
pursuant to 42 U.S.C. § 1983.  
The plaintiff alleged that 
the County of Allegheny, its 
emergency 911 call center 
and certain dispatchers 
from the call center violated 
her son’s civil rights by 
failing to prevent an 

operator from improperly 
using the 911 system to 
locate his ex-girlfriend and 
her new boyfriend.  The 
boyfriend was killed by 
the operator, following 
which the administrator of 
the decedent’s estate filed 
suit.  All defendants except 
Allegheny County moved 
to dismiss plaintiff’s claims 
for failure to state a claim 
upon which relief could 
be granted.  The district 
court granted the motion 
to dismiss in its entirety 
and entered judgment for 
all defendants, holding 
that plaintiff had failed 
adequately to plead three  
of the four required 
elements of a state-created 
danger claim.  The Third 
Circuit reversed the 
district court’s dismissal 
of the claims against the 
individual dispatchers,  
in the process engaging  
in a discussion of Twombly 
and the Rule 8 pleading 
standard that is relevant to 
civil actions in any context.  

The Supreme Court’s 
Twombly Decision

  The Supreme Court 
in Twombly analyzed 
the pleading standards 
required pursuant to Rule 
8 of the Federal Rules of 
Civil Procedure for the 
first time since Conley v. 
Gibson.3  The Twombly 
decision rejected the 
Conley formulation that 
“a complaint should not 
be dismissed for failure 
to state a claim unless it 
appears beyond doubt that 
the plaintiff can prove no 
set of facts in support of his 
claim which would entitle 
him to relief.”  Instead, 
Twombly held that factual 
allegations must raise a 
right to relief “above the 
speculative level.”  In so 
holding, Twombly explained 
that the Conley “no set 
of facts” language could 
be interpreted to permit 
any conclusory statement 
providing a theory of the 
claim to survive a motion 
to dismiss, so long as the 
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pleadings left open the possibility 
that plaintiffs “might later establish 
some undisclosed set of facts to 
support recovery.”4

However, the Court rejected 
the notion that it was imposing a 
heightened pleading requirement, 
stating that it merely required 
a plaintiff to provide “plausible 
grounds” to support a claim, and that 
the need at the pleading stage for 
plausible allegations simply reflected 
Rule 8(a)(2)’s threshold requirement 
that the “‘plain statement’ possess 
enough heft to ‘sho[w] that the 
pleader is entitled to relief.’”5   
Because the Twombly plaintiffs had 
not “nudged their claims across the 
line from conceivable to plausible,” 
the Court held that their complaint 
had to be dismissed.6

The Third Circuit’s Decision
Following oral argument in 

Phillips, the Third Circuit asked 
the parties to brief the Twombly 
decision’s impact on pleading 
standards.  In its written decision, 
the Third Circuit summarized 
Twombly as introducing two 
new concepts to Rule 8 pleading 
standards:  (1) the requirement that 
plaintiffs must now make a showing, 
rather than merely allege, that they 
are entitled to relief, and (2) the 
retirement of the “no set of facts” 
language from Conley.  

First, the Third Circuit took note 
of Twombly’s requirement under 
Rule 8 of a “showing,” rather than 
a blanket assertion of entitlement to 
relief, such that the plain statement 
“possess[es] enough heft” to show 
that the pleader is entitled to relief 
and “rise[s] above the speculative 
level.”7  The Third Circuit 

understood Twombly to hold that, 
read in context, a complaint could 
be so lacking in factual development 
as to fall short of even the minimal 
notice pleading standard of Rule 8 
because it fails to put the defendant 
on notice of the type of claim 
asserted.  Without some factual 
allegation in the complaint, the 
court cautioned, a claimant cannot 
satisfy the requirement that he or 
she provide not only “fair notice,” 
but also the “grounds” on which the 
claim rests.8   

Second, the Third Circuit 
discussed Twombly’s disavowal of 
the long-established and oft-cited 
“no set of facts” language set forth 
in Conley.  Recognizing that this 
language was problematic because 
it could be read to require judges to 
speculate about undisclosed facts, 
the Third Circuit accepted the new 
formulation under Twombly that 
“[o]nce a claim has been stated 
adequately, it may be supported by 
showing any set of facts consistent 
with the allegations in the complaint.”  
After Twombly, the Third Circuit 
held, it is not sufficient for a plaintiff 
simply to allege the elements of a 
claim in order to overcome a motion 
to dismiss; instead, a plaintiff must 
allege “facts suggestive of [the 
proscribed] conduct.”9  

The Third Circuit then addressed 
whether Twombly imposed a new 
“plausibility” requirement at the 
pleading stage that materially altered 
the notice pleading regime.10  In 
attempting to interpret the Court’s 
intent, the Third Circuit noted 
that the numerous references to 
“plausibility” in the Twombly 
decision suggest that this is the 
new standard for notice pleading.  

The Third Circuit also took heed 
of Twombly’s holding that while 
improbability does not warrant 
dismissal, the right to relief cannot 
be speculative.  It will remain for 
later courts to determine where the 
universe between improbability and 
speculation lies.  

Conclusion
In the wake of Twombly, courts 

have expressed confusion about 
what remained intact and what was 
changed in the fundamentals of 
pleading under Rule 8.  In Phillips, 
the Third Circuit addressed this 
uncertainty, concluding that the 
Twombly formulation of the pleading 
standard could be summed up 
as follows:  “[S]tating … a claim 
requires a complaint with enough 
factual matter (taken as true) to 
suggest the required element.  This 
does not impose a probability 
requirement at the pleading 
stage, but instead simply calls for 
enough facts to raise a reasonable 
expectation that discovery will 
reveal evidence of the necessary 
element.”11  Although courts may 
continue to struggle with the exact 
contours of the Supreme Court’s 
decision in Twombly, the Third 
Circuit’s decision offers much-
needed clarity by indicating that 
in order to withstand a motion 
to dismiss under Rule 12(b)(6) a 
complaint filed in a federal civil 
action must make a plausible 
“showing” of plaintiff’s entitlement 
to relief.  A complaint that contains 
a blanket assertion of plaintiff’s 
right to relief, even if it recites all 
the elements of the cause of action, 
likely cannot withstand a motion to 
dismiss after Twombly.  

4   Id. at 1968. 
5   Id. at 1965-66. 
6   Id. 
7   Id. (citing Twombly, 127 S. Ct. at 1965 & n. 3).  
8   Id.
9   Id. at *5 (citing Twombly, 127 S.Ct. at 1969).  
10  Id. at *6 (citing Twombly, 127 S.Ct. at 1988 (Stevens, J., dissenting)).  
11  Id. at *6.  
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