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I. INTRODUCTION

New laws in California may significantly accelerate the
use of public private partnerships (“P3s”) to meet the state’s
infrastructure needs. In February 2009, as part of the lengthy
legislative process of adopting a new state budget, the California
State Legislature passed legislation pushed by Governor Arnold
Schwarzenegger to reinstate broad legal authority for P3
transactions.! The California Department of Transportation
(“Caltrans”) and regional transportation agencies are now autho-
rized to enter into concession agreements and other forms of
P3 agreements with private sponsors of transportation projects
without the need for further legislative action. Existing state
legislation authorizing municipal and local governments to use
P3 techniques to design, build, finance, and operate infrastruc-
ture remains in place. Plans and significant funding for the
California High Speed Rail Authority are also moving forward
with an express mandate to rely in part on private sector invest-
ment, risk transfer, and federal government funds.

II. P3S GENERALLY

P3s can be applied in a variety of contexts, for a number
of different purposes. At its core, though, a public private part-
nership involves private sector participation in the provision of
an essential public service through a contractual relationship,
exclusive concession or franchise to design, build, finance, and/
or operate an infrastructure project. The key and distinguishing
characteristic of a public private partnership is the contractual
arrangement between a public entity and a private party. The
contractual relationship must be exclusive and it often is long
term and frequently involves an operations phase. The secret to
unlocking the synergistic effect of P3 programs is to balance the
special strengths of both the private and public sectors. When
this balance is achieved, the advantages of P3s become evident.
Among others, the benefits include: reduction in development
and operations risk, reduction in public capital investment,
improved efficiencies and quicker completion, better environ-
mental compliance, improved service to the local community,
improved cost effectiveness, life-cycle costing and efficiencies,
shared resources, shared risks, and mutual rewards.2 Thus, it
is generally recognized that a P3 program offers a long-term,
sustainable approach to improving infrastructure, enhancing the
value of public assets, and also leveraging and making better use
of taxpayers’ money.3

III. P3S FOR TRANSPORTATION PROJECTS IN
CALIFORNIA

A. Inception

California was among the very first states to authorize pub-
lic private partnerships in the late 1980s. California Assembly
Bill 680 (“AB 680”), enacted in 1989, permitted the competi-

tive selection of four privately financed toll-road demonstration
projects.* In accordance with the goals of combining public
and private resources, the authors of AB 680 anticipated that
the joint ventures of private and public entities, created under
the bill, would “take advantage of private sector efficiencies in
designing and building transportation projects,” “allow for the
rapid formation of capital necessary for funding transportation
projects,” “require continued compliance with environmental
requirements and applicable state and federal laws,” and “offer
the travelling public alternate route selections in project areas.”>
On July 10, 1989, Governor Pete Wilson approved AB 680,
authorizing Caltrans to enter into agreements with private enti-
ties for the construction by, and lease to, private entities of four
transportation demonstration projects, including at least one in
northern California and at least one in southern California.6

Under this initial grant of authority, the state developed
two projects: ten miles of express lanes (high-occupancy toll or
“HOT” lanes) in the median of SR-91 (the “91 Express Lanes”)
in Orange County and the ten-mile South Bay Expressway toll
road in southern San Diego County.” The 91 Express Lanes proj-
ect was developed in partnership with Caltrans by the California
Private Transportation Company (“CPTC”), an entity formed
by subsidiaries of Level 3 Communications, Inc., Compagnie
Financiere et Industrielle des Autoroutes (Cofiroute), then
the world’s largest private toll road operator, and Granite
Construction Inc. Privately financed, built and developed, the
91 Express Lanes were designed to connect the rapidly growing
residential areas in Riverside and San Bernardino counties with
major employment centers in Orange and Los Angeles coun-
ties.8 After building the lanes, CPTC formally sold the facility
to the State of California and then leased it back under a thirty-
five-year partnership arrangement. Under the initial agreement,
however, Caltrans agreed to a non-compete clause that precluded
the Department from making improvements or adding capacity
to SR 91 general-purpose lanes. This clause became a source
of controversy when Caltrans was unable to improve system
capacity.? In 1999, Caltrans moved to add general-purpose lanes
on SR 91 to improve on and off ramp movements. After CPTC
sued to stop the proposal, Caltrans withdrew its plans.10

This non-compete clause was very atypical in that it did
not simply provide for compensation if a competing project
was undertaken but gave the private entity the right to prohibit
or seek to prohibit the work itself. Such a non-compete clause
would not be expected in modern practice nor permitted in
California today. In current and recent U.S. projects, toll road
and HOT-Lane concessions typically contain either no non-
compete clause or a provision that entitles the concessionaire
only to economic compensation if certain specified or unantici-
pated competing facilities are built. Public agencies retain the
unfettered power to approve and build new, competing facilities
in fulfilling their public mission.
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Nonetheless, at the time, the contractual inability to build
additional lanes spawned widespread public outcry which ulti-
mately resulted in the Orange County Transportation Authority
purchasing back the 91 Express Lanes from CPTC for $207.5
million in 2003. Consequently, the public sector was forced to
forgo both the initial $130 million capital cost savings from
the private development and construction of the express lanes
project, and most of the estimated $120 million in California
Highway Patrol, operations and maintenance expenses it would
have saved from the private concessionaire’s payments thereof
during the franchise period.!! However, the 91 Express Lanes
today remain one of the country’s most successful toll facili-
ties and the public benefited from its accelerated development
through a public-private partnership.

The South Bay Expressway toll road officially opened on
November 19, 2007. The toll road consists of four lanes and
seven interchanges, running through Chula Vista from SR 54 in
Spring Valley to Otay Mesa Road/SR 905 near the U.S.-Mexico
international border crossing. It is one of the first roads of its
kind in California and the United States. Motorists traveling on
it can take advantage of the latest in high-tech toll collection,
which allows tolls to be paid while driving at highway speeds
using a FasTrak® electronic transponder mounted on their vehi-
cle.!2 To date, fees from the toll road have been used to fund
community improvements such as the creation of baseball fields,
park and trail enhancements, preservation measures protecting
the surrounding environment, and donations to the Bonita
Historical Museum. 13

While the foregoing examples demonstrate the successful
projects resulting from AB 680, two other proposals developed
under the measure show the risks of delay and public opposi-
tion that can accompany P3s. These projects were State Route
57 (“SR 577) in Orange County and the Mid-State Tollway,
in Alameda and Contra Costa Counties. The SR 57 project
proposed to extend Route 57 from Route 5 to Route 405,
consisting of four lanes and two, two-lane viaducts running
longitudinally down the river channel. The current franchisee,
American Transportation Development (“ATD”), requested
that the required date for the commencement of construction
be extended from January 11, 2001 to January 11, 2007. This
request was denied and the franchise was terminated in January
2001. ATD contested this termination and pursued litigation
which was resolved in November 14, 2003.14

The Mid-State Tollway project was reduced in scope to
a $600 million, 400+ mile, 6-lane toll road extending from
Route 680 near Sunol to Route 4 near Antioch. The project
developer, CTRC, and Caltrans amended the original franchise
agreement in 1993 to delete the portions of the original contract
that included an extension into Solano County. This deletion
was a condition imposed by the Metropolitan Transportation
Commission in its review of the project. Nevertheless, work on
the project was suspended due to serious political opposition
and the franchise was terminated on January 1, 2001.15

As discussed in greater detail in Part IV below, local govern-
ments can have separate statutory authority to enter into infra-
structure P3s, including non-state-sponsored transportation
projects.10 Local governments’ ability to enter into P3 projects
has not suffered the statutory lapses in enabling authority that
have affected transportation projects at the state level, but, at

the same time, has been augmented by the recent passage of the
legislation described in Part III, section C below.

B. Lapse of Enabling Legislation

California’s enabling legislation for P3 concessions for state-
sponsored transportation projects lapsed in 2003. In effect, the
lapse repealed AB 680. Why did this happen? Fear of private
involvement in public works projects and opposition from the
Professional Engineers in California Government (PECG), the
professional engineers at Caltrans, and other public employee
unions contributed to the lapse. In a newspaper opinion
editorial, former California Governors Pete Wilson, George
Deukmejian, and Gray Davis cited the opposition of certain
groups of public employees for the backtracking. According
to the former governors, public employees’ “fear[s that] their
jobs might be threatened if private sector workers are allowed
to plan, build or operate projects” undid the enabling law.1”
Additionally, the use of non-standard non-compete clauses in
P3 projects that could result in the private partners having the
right to prohibit competing facilities, such as in the 91 Express
Lanes agreement, enraged motorists and likely contributed to
the lapse. Possibly still reeling from the public fallout over SR
91, in 2004 a California Assembly committee did not support a
bill to renew P3 enabling legislation.!8

In May 2006, California enacted limited new enabling
legislation.1? Like the initial law, the 2006 legislation was of
limited scope, permitting the development of four projects:
two in southern California and two in northern California.20
And, the 2006 law contained a number of restrictions that
limited its effectiveness. First, the 2006 law did not permit
tolls and users fees on noncommercial vehicles with three or
fewer axles. Second, the law required that the State legislature
approve concession agreements after the public agency had
completed the procurement and negotiations thereof, after
at least one public hearing. Third, the law required that the
concession agreements fix toll rates and that Caltrans approve
any rate increases, after a public hearing. Fourth, the 2006
law prohibited non-compete provisions, although it permit-
ted compensation for lost revenue in limited circumstances.?!
Perhaps not surprisingly given these restrictions, no concession
agreements for new transportation projects were entered into

under the 2006 P3 law.
C. SB4

California lawmakers recently expanded the limited grant
of authority afforded by the 2006 legislation. On February
20, 2009, Governor Schwarzenegger approved Senate Bill 4
(“SB 47), Second Extraordinary Session, which allows regional
transportation agencies and Caltrans to enter into an unlimited
number of P3 projects until January 1, 2017, and deleted many
of the restrictions on the number and type of projects that may
be undertaken.?2 In addition, SB 4 provides legislative authority
for up to fifteen design-build demonstration projects: up to five
projects (local street or road, bridge, tunnel, or public transit
projects) for local transportation agencies and up to ten projects
(state highway, bridge, or tunnel projects) for Caltrans. On a
statewide basis, the law also authorizes design-build contracting
in respect of corrections facilities, court facilities, and redevelop-
ment agencies.23
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The new California P3 law accomplishes the following:

* allows regional transportation agencies and Caltrans to

enter into an unlimited number of P3 projects.24

* provides broad authority for P3 arrangements with
respect to a range of transportation projects.2>

* establishes the Public Infrastructure Advisory
Commission toadvise the Departmentof Transportation
and regional transportation agencies in developing
transportation projects through performance-based
infrastructure partnerships.20

* authorizes the contracting entity or lessee (i.e., the
private concessionaire) to impose tolls and user fees for
use of a facility constructed by it.2”

Under SB 4, P3 project participants will go through the
following process:

1. Solicitation: Caltrans and/or the relevant regional
transportation agency may solicit proposals, accept
unsolicited proposals, and then negotiate and enter
into comprehensive development lease agreements
with public or private entities.28 Unsolicited proposals
may be accepted for consideration and negotiation but
are subject to a competitive process before finaliza-
tion.

2. Selection: if Caltrans or a regional transportation agen-
cy wishes to pursue a transportation project using the
P3 tool, it must apply to the California Transportation
Commission, which is directed to select and evaluate
candidate projects based upon how proposed projects
will (1) improve mobility by improving travel times or
reducing the number of vehicle hours of delay in the
affected corridor; (2) improve the operation or safety
of the affected corridor; and (3) provide quantifiable
air quality benefits for the region.2? In addition, proj-
ects must address a “known forecast demand.”30

3. Approval: projects selected by the California
Transportation Commission may be procured by
Caltrans and/or regional transportation agencies.
Once the comprehensive lease agreement is complete,
it must be submitted to review by the Legislature and
the newly established Public Infrastructure Advisory
Commission. In addition, Caltrans or the regional
transportation agency must hold a public hearing
at or near the proposed facility. Prior to executing
a final agreement, Caltrans or the regional trans-
portation agency “shall consider” the Legislative
and Commission comments.3! Ultimately, how-
ever, discretion remains with the first actor: Caltrans
and/or the regional transportation agency that first
negotiated the lease arrangement. The law explicitly
provides that Caltrans or the regional transportation
“shall retain discretion for executing the final lease
agreement.”32

Like the 2006 law, the new legislation prohibits non-
compete clauses that would preclude construction of competing
facilities. Under the law, no agreement “shall infringe on the

authority of the department or a regional transportation agency
to develop, maintain, repair, rehabilitate, operate, or lease any
transportation project.”33 However, lease agreements may pro-
vide for reasonable compensation to the contracting entity or
lessee for the adverse effects on toll revenue or user fee revenue
due to the development, operation, or lease of supplemental
transportation projects with the exception of (1) projects iden-
tified in regional transportation plans; (2) safety projects; (3)
projects that will result in incidental capacity increases; (4) addi-
tional HOV lanes or the conversion of existing lanes to HOV
lanes; and (5) projects outside the boundaries of a public-private
partnership.34

The law provides for additional transparency with respect
to tolls. Proposed increases in rates not otherwise established
or identified in the lease agreement shall be first approved by
Caltrans or regional transportation agency, after at least one
public hearing.

IV. PUBLIC PRIVATE PARTNERSHIPS FOR LOCAL
GOVERNMENT INFRASTRUCTURE PROJECTS

A. Inception

In 1996, California enacted Assembly Bill 2660,35 which
affords local governmental agencies authority and flexibility
to utilize private investment capital. This law continues to
govern infrastructure finance for P3s with local government
agencies. The new California P3 law enacted in February
2009 for statewide transportation projects does not affect
the existing law governing local government infrastructure
projects.

B. Local Government Authority Under AB 2660

The California Government Code provides broad authority
for local government agencies to utilize private sector investment
capital to design, construct, develop, finance, maintain, improve,
repair, and operate fee-producing infrastructure.3¢ The Code is
designed to provide significant local flexibility and authority.3”
Furthermore, local government agencies are afforded broad dis-
cretion to use the authority conferred by the statute “when they
deem it appropriate in the exercise of their discretion.”38

The California Government Code provides specific autho-
rization for private infrastructure financing of certain “fee
producing infrastructure projects.”3? The Code defines a “fee-
producing infrastructure project” or “fee-producing infrastruc-
ture facility” as any project or facility where the operation of the
facility “will be paid for by the persons or entities benefited by
or utilizing the project or facility.”40 The Code lists, and per-
mits specifically, projects related to irrigation; drainage; energy
or power production; water supply, treatment and distribution;
flood control; inland waterways; harbors; municipal improve-
ments; commuter and light rail; highways or bridges; tunnels;
airports and runways; purification of water; sewage treatment,
disposal, and water recycling; refuse disposal; and certain struc-
tures or buildings.

Explicitly excluded from this broad grant of author-
ity, however, is local government power to design, construct,
finance, or operate a state project, including toll roads on state
highways.41
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V. PRIVATE INVESTMENT OPPORTUNITIES IN
CALIFORNIA HIGH SPEED RAIL

A. Inception

The California High Speed Rail Act of 1996 (the “Rail
Act”) established the California High Speed Rail Authority (the
“HSRA”) for the purpose of overseeing and implementing the
planning, financing, construction, and operation of a statewide
intercity high-speed passenger rail system.42 California voters
approved the Safe, Reliable High-Speed Passenger Train Bond
Act for the 21st Century (the “Bond Act”) in November 2008,
authorizing $9.95 billion in general obligation bonds to finance
construction of a high-speed train system.43

B. HSRA Authority

1. Section 185036

HSRA may enter into a broad range of P3 contracting
arrangements. The Rail Act added section 185036 to the Public
Utilities Code, authorizing the HSRA among other things, to
“enter into contracts with private or public entities for the design,
construction, and operation of high speed trains...including a
design-build or design-build-operate contracts” and to “enter
into cooperative or joint development agreements with local
governments or private entities.” However, the powers included
in section 185036 were conditioned upon the “approval by the
Legislature, by the enactment of a statute, or approval by the
voters of a financial plan providing for the necessary funding for
the construction of a high-speed rail network.”44

2. AG Opinion

California’s Attorney General Edmund “Jerry” Brown has
recently rendered a formal Attorney General’s Opinion that the
Bond Act authorizes the HSRA to exercise all the powers set
forth in section 185036.46 On February 27, 2009, Attorney
General Brown advised the HSRA that the Bond Act not only
vests HSRA with the powers provided in section 185036, but it
also authorizes it to utilize the “entire statutory framework estab-
lished to bring the high-speed rail network into reality.”4” Thus,
Attorney General Brown’s opinion clears the way for the HSRA
to enter into a wide spectrum of P3 transactions for various parts
of the high speed rail project.

C. P3 Opportunities

The HSRA has already held discussions with at least twelve
private firms that have experience in the finance, operations,
equipment/systems supply, and construction of large rail proj-
ects. The HSRA finance team believes that P3 concessions will
provide from $4.5 billion to $7 billion in vendor and project
funds (equity and debt), together with expertise and risk transfer
for systems operation and, possibly, private ownership.48 The
HSRA believes that the proposed system will net a $1.1 billion
annual operating profit once constructed and reports that pri-
vate sector interest in participating in the rail network has been,
and remains, high.4?

The successful implementation of the project will require
substantial private investment. The Bond Act specifically directs
the authority to pursue and obtain private funds.’? And the

prescribed (and proscribed) uses of bonds funds “are intended
to encourage the federal government and private sector to make
a significant contribution.”!

Restrictions on the use of proceeds from the Bond Act
underscore the project’s expected dependence on private capital
to leverage the significant investment of state and federal funds.
Proceeds from the $9.95 billion state bond issuance authorized by
the voters in November 2008 may not be used for more than one-
half of the total cost to construct each segment of the train sys-
tem>Z nor to pay the system’s operating and maintenance costs.>3
Bond funds are available only for “planning and construction.”>4
Additional restrictions and guidance on the use of bond proceeds
are under consideration by the California legislature.>>

The finance plan being developed by the California HSRA
includes federal funding for 25 to 33% of the overall construc-
tion cost. The entire 700+ mile train system is projected to
cost approximately $40 billion, bringing the expected federal
commitment required to well over $10 billion.>¢ Fortunately
for California, recent developments in Washington evidence a
renewed commitment to public transport and high-speed rail in
particular. New Federal Transportation Secretary Ray LaHood
has indicated that high-speed rail “is the transformational issue
for this administration when it comes to transportation.”>’
Congtess has funded this priority: the American Recovery and
Reinvestment Act of 2009 (“Recovery Act”) includes $8 billion
in capital assistance for high speed rail (“HSR”) corridors and
intercity passenger rail service, including projects that reduce
congestion or facilitate ridership growth.>® The Secretary of
Transportation is directed to give priority to projects that devel-
op intercity high speed rail services.

In addition, the Federal Department of Transportation has
already designated ten eligible HSR corridors, including the
“California Corridor” connecting the San Francisco Bay Area,
Sacramento, Los Angeles, the Central Valley, and San Diego.>?
Thus, California is perhaps the state farthest along in develop-
ing and building a true high-speed train project. Representatives
from the HSRA are actively courting federal officials for a sig-
nificant portion of stimulus’s HSR funds.

Finally, President Obama’s proposed 2010 budget proposes
$5 billion for a five-year high speed rail state grant program.60
Like the Recovery Acts HSR grants, it is expected that these
funds will be awarded to projects based on assessments of
proposed projects’ readiness, environmental clearance, and per-
ceived public benefits.

In sum, in the case of California’s High Speed Rail project,
the legal and financial pieces to the puzzle are coming together
quickly, after years of delay and false starts. Moreover, the private
sector will have an important role to play in this important proj-
ect. The HSRA is actively drawing upon the experience of P3
infrastructure projects, including several high speed rail ventures
in Europe. P3 opportunities may include the design, develop-
ment, construction, operation, and finance of the rail system,
or some combination thereof. If successful, the California High
Speed Rail model could be adapted for similar projects elsewhere
in the United States.

VI. CONCLUSION

P3s cannot replace traditional public funding of transpor-
tation and infrastructure projects. However, P3s can provide a
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mechanism for the public sector to leverage additional private
investment in public infrastructure projects, and therefore source
much needed investment capital. In addition, fiscal constraints
in Sacramento and among local governments will encourage the
adoption of innovative financing arrangements. The passage of
the Recovery Act has made transportation P3 projects even more
attractive by helping to defray the overall costs of certain high-
speed rail and other P3 projects.

Public support and involvement in P3 planning and
implementation remains crucial. By encouraging transparency,
increased public participation, and fair and reasonable competi-
tion between partnering public and private entities, California’s
new law may deliver the synergistic benefits that can result
from balancing the unique strengths of the public and private

sectors.
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occupancy vehicle (HOV) lane that may be operated 49 See California High Speed Rail Authority, Business
as a high occupancy toll (HOT) lane. See CAL. STS. & Plan 2008 Summary, available at http://www.cahigh-
HiGH. CoDE § 143(q). speedrail.ca.gov/images/chsr/20081107144941 _
28 CaL. STS. & HiGH. CODE § 143(c). BPSummary.pdf.
29 CaL. St1s. & HiGH. CoDE § 143(c)(3). 50 CaL. STS. & HiGH. CODE § 2704.07.
30 CAL. STS. & HiGH. CODE § 143(c)(4). 51 2002 Cal. Stat. ch. 697 § 1(d).
31 CAL. STs. & HIGH. CODE § 143(c)(5). 52 CAL. Sts. & HiGH. CODE § 2704.08.
32 Id. 53 CAL. STs. & HIGH. CODE § 2704.04(d).
33 CAL. STs. & HiGH. CODE § 143(1). 54 CaL. STS. & HiGH. CODE § 2704.06.
34 Id. 55 On Feb. 26, 2009, California State Senator Lowenthal
35 1996 Cal. Legis. Serv. Ch. 1040 (West). introduced SB 455 which further refines the delegated
36 See CAL. GOV'T CODE §§ 5956-5956.10. powers of the HSRA. If passed, SB 455 will — among
37 See CAL. GOV'T CODE § 5956.1 (“it is the intent of other things — establish criteria for making invest-
the Legislature that local government agencies have . . ments with funds made available to Phase I of the
. authority and flexibility”). high-speed rail project, and will require changes in
38 CaL. Gov'T CODE § 5956.2. contracts entered into by the HSRA be approved by its
39 CaL. Gov'T CODE § 5956.4. governing board. Senate Floor Analysis, SB 455 (Cal.
40 CaL. Gov'T CODE § 5956.3. 2009). The State Senate approved SB 455 on June 2,
41 CaL. Gov’'T CODE § 5956.10. 2009 and is currently under consideration by the State
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