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In a recent decision captioned Ashcroft v. Iqbal,1  the United States Supreme Court 
further clarified the pleading standard first articulated in Bell Atlantic Corp. v. Twombly.2  
Continuing the Supreme Court’s recent trend of  raising the pleading standard required 
for a complaint to survive a motion to dismiss, the Iqbal Court affirmed the “plausibility” 
standard articulated in Twombly and confirmed that the standard applies to all forms of  
civil actions.  

In Iqbal, a Pakistani pretrial detainee brought a complaint against former U.S. Attorney 
General John Ashcroft and former FBI Director Robert Mueller for purposeful and 
unlawful discrimination in violation of  the detainee’s constitutional rights.  In reversing 
the Second Circuit’s denial of  the defendants’ motion to dismiss, the Supreme Court 
held that under the standard set forth in Twombly, the plaintiff  failed to adequately plead 
facts supporting his claim of  discrimination because, although the allegations set forth a 
possible claim, they did not set forth a plausible claim.
 
Twombly and the Retirement of  Conley’s “No Set of  Facts” Pleading Standard

In Twombly, which involved an alleged antitrust conspiracy, the Court rejected the 
well-established rule that “a complaint should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff  can prove no set of  facts in support 
of  his claim which would entitle him to relief.”3  The Twombly Court stated that this “no 
set of  facts” standard had “earned its retirement” and would be “best forgotten as an 
incomplete, negative gloss on a pleading standard.”4  

Under Twombly, a complaint must present enough facts to state a claim for relief  that 
is plausible on its face.5  While Federal Rule of  Civil Procedure 8(a)(2) only requires a  
“short and plain statement of  the claim showing that the pleader is entitled to relief,” the 

1  Ashcroft v. Iqbal, No. 07-1015 (U.S. May 18, 2009).	
2  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955 (2007).	
3  Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99 (1957)
4  Twombly, 550 U.S. at 563.	
5  Id., at 570.	
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plaintiff ’s obligation to give the defendant fair notice of  what the claim is and the grounds upon which that claim 
rests requires more than “labels and conclusions, and a formulaic recitation of  the elements of  a cause of  action.”6   
In order to survive a motion to dismiss, the Twombly Court held that the plaintiffs must “nudge[] their claims across 
the line from conceivable to plausible.”7  This plausibility requirement raised several questions, some of  which the 
Court endeavored to resolve in Iqbal. 

 
Iqbal’s Clarification of  the Twombly Standard 

Applicability to All Civil Actions

Iqbal resolved the question of  whether the Twombly pleading standard applied to non-antitrust cases.8  The 
Court rejected the argument that the Twombly decision should be limited to claims raised in the antitrust context and 
stated that Twombly was based on a general interpretation and application of  Rule 8 of  the Federal Rules of  Civil 
Procedure.9  Thus, the Twombly pleading standard applies to “all civil actions” in federal court, whether brought 
under antitrust laws or otherwise.10 

The Underlying Principles of  Twombly Decision:  Rejection of  “Legal Conclusions” and the “Plausible” Claim Requirement

The Court also highlighted two working principles underlying the Twombly decision.  First, the Court noted 
that although a court must accept as true all of  the allegations contained in a complaint, it need not accept as true 
assertions of  mere legal conclusions.11  The Court recognized that while Rule 8 requires only a short and plain 
statement, it “does not unlock the doors of  discovery for a plaintiff  armed with nothing more than conclusions”  
or allegations simply reciting the elements of  a cause of  action.12 

Second, to survive a motion to dismiss, Iqbal requires that a complaint state a plausible claim for relief  based on 
a defendant’s misconduct and not just the mere possibility that a defendant’s actions constituted misconduct.13  The 
Court noted that determining whether a claim for relief  is plausible will be context-specific and will require the 
reviewing court to “draw on its judicial experience and common sense.”14  Indeed, the Court found that while the 
Iqbal plaintiff ’s factual allegations of  Ashcroft and Mueller’s actions were consistent with a finding of  purposeful 
misconduct, there were “more likely explanations” for the conduct.15  Specifically, the Court found that the 
plaintiffs’ arrest and the disproportionate detention of  Arab Muslims following the September 11 attacks were not 
based solely on purposeful and unconstitutional discrimination on the basis of  religion, race, or national origin.   
The “more likely explanations” for the Defendants’ conduct precluded a finding of  plausibility of  plaintiffs’ claim 
of  wrongdoing.16 

6  Id., at 555.	
7  Id., at 570.	
8  �See Twombly, 550 U.S. at 596 (Stevens, J., dissenting) (“Whether the Court’s actions will benefit only defendants in antitrust treble-damages cases, or 

whether its test for the sufficiency of  a complaint will inure to the benefit of  all civil defendants, is a question that the future will answer.); United States v. 
Harchar, No. 1:06-cv-2927, 2007 WL 1876510, at *2 (N.D. Ohio, June 28, 2007) (“Twombly merely held that a complaint that alleged only parallel conduct 
did not state a claim for an antitrust conspiracy.  The Supreme Court did not purport to change the applicable 12(b)(6) standards ....”).	

9  Iqbal, slip op. at 20.	
10 Id., slip op. at 20.	
11 Id., slip op. at 14.	
12 Id., slip op. at 14.	
13 Id., slip op. at 15.
14 Id., slip op. at 15.	
15 Id., slip op. at 17.	
16 Id., slip op. at 17.	
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Two-Pronged Approach to Consideration of  Motions to Dismiss

Applying these two principles, the Court stated that Twombly illustrated a two-pronged approach to motions to 
dismiss.17  A reviewing court must first determine what is merely a legal conclusion and what is a factual assertion.  
When there are well-pleaded factual allegations, a court must accept those factual allegations as true.18  The next 
step is for the court to determine whether the factual allegations state a claim for relief  that is plausible on its face.19  
A claim has facial plausibility when the plaintiff  pleads enough facts to allow the court to draw the reasonable 
inference that the defendant is liable for the misconduct alleged.20  Although the plausibility standard is not akin to 
a requirement that the plaintiff  make a showing of  probability at the pleading phase, the complaint must state more 
than “a sheer possibility that a defendant has acted unlawfully.”21 

Conclusion

Iqbal amplifies the plausibility standard first articulated in Twombly and erases any remaining doubt about the 
broad application of  Twombly to all civil actions.  The decision will be a powerful tool for defendants, particularly in 
securing the quick dismissal of  strike suits crafted merely to survive a motion to dismiss in order to create leverage 
for settlement.

17 Id., slip op. at 15.	
18 Id., slip op. at 16.
19 Id., slip op. at 17.	
20 Id., slip op. at 14.
21 Id., slip op. at 14.	

Supreme Court Amplifies the Twombly Pleading Standard 
May 26, 2009

Milbank



Offices Worldwide
Beijing    Frankfurt    Hong Kong    London    Los Angeles    Munich    New York    Singapore    Tokyo    Washington, DC

For further information about this client alert, please visit our website at www.milbank.com or contact one of the  
Litigation partners listed below. 

New York
Wayne M. Aaron				    212-530-5284			   waaron@milbank.com
Thomas A. Arena				    212-530-5328			   tarena@milbank.com
Sander Bak					     212-530-5125			   sbak@milbank.com
Jeffrey Barist					     212-530-5115			   jbarist@milbank.com
James N. Benedict, Chair			   212-530-5696			   jbenedict@milbank.com
George S. Canellos				    212-530-5174			   gcanellos@milbank.com
James G. Cavoli				    212-530-5172			   jcavoli@milbank.com
Christopher E. Chalsen			   212-530-5380			   cchalsen@milbank.com
Scott A. Edelman				    212-530-5149			   sedelman@milbank.com
David R. Gelfand, Practice Group Leader	 212-530-5520			   dgelfand@milbank.com
John M. Griem, Jr.				    212-530-5429			   jgriem@milbank.com
Douglas W. Henkin				    212-530-5393			   dhenkin@milbank.com
Michael L. Hirschfeld				    212-530-5832			   mhirschfeld@milbank.com
Lawrence T. Kass				    212-530-5178			   lkass@milbank.com
Sean M. Murphy				    212-530-5688			   smurphy@milbank.com
Michael M. Murray				    212-530-5424			   mmurray@milbank.com
Stacey J. Rappaport				    212-530-5347			   srappaport@milbank.com
Richard Sharp					     212-530-5209			   rsharp@milbank.com
Alan J. Stone					     212-530-5285			   astone@milbank.com
Errol B. Taylor					    212-530-5545			   etaylor@milbank.com
Andrew E. Tomback				    212-530-5971			   atomback@milbank.com
Fredrick M. Zullow				    212-530-5533			   fzullow@milbank.com

Washington, DC
David S. Cohen				    202-835-7517 			   dcohen2@milbank.com
Robert J. Koch					    202-835-7520			   rkoch@milbank.com
Andrew M. Leblanc				    202-835-7574 			   aleblanc@milbank.com
Michael D. Nolan				    202-835-7524 			   mnolan@milbank.com
William E. Wallace, III			   202-835-7511 			   wwallace@milbank.com

Los Angeles
Linda Dakin-Grimm				    213-892-4404 			   ldakin-grimm@milbank.com
Gregory Evans					    213-892-4488 			   gevans@milbank.com
Jerry L. Marks					     213-892-4550 			   jmarks@milbank.com
Daniel Perry					     213-892-4546 			   dperry@milbank.com
Mark Scarsi					     213-892-4580 			   mscarsi@milbank.com

London
David Perkins					     44-20-7615-3003 		  dperkins@milbank.com

4
Milbank


